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prisoner coiild have conie by it otberwise than by having
broken into tlie mill and stolen it.

At ail events it is impossible for me to consider that
the finding of guilt of this mnan was against the weight of
the evidence adduced.

In regard to the other prisoner the case is quite dif-
ferent. Noue of the stolen mnoney was proved to have been
in lis possession; and i f tbey were ' partners in the job"
the division of profits was a most uneven one: one would
have cxpected liim to have been in possession of a fair
share of the spoils.

But the case made against hîm. was one quite sufficient
to arouse grave suspicion, if nothing more, of his complicity
in the crime; perliaps it w as cnough to require the jury to
pass upon the question of bis guilt or innocence if the case
had been tried by a jury. Ilowever the question we have
now to consider is not whethier there was any evidence upon
which a jury miglit properly have convîcted, but is whether
the finding of.guilt is against the weighit of evidence.

Thc learned Judge who tried the c,'ase must, I think,
have had some doubt upon this question:- and that doubt
was, in my opinion, welI founded. This prisoner ouglit, in
my judgment, to have a new trial on this ground.

This application wvas miade under sec. 1021 of the Crim-
mnal Code, with the leave of the trial Judge; and although
it was firrnly opposed, on the part of the Crown, on the
raerits no objection was made that this sectîon is applicable'
to a jury trial only. During the argument I suggested that
At might not be, aud if sn this Court would have no jurisadie-
tion to make any order. But furtiier considerat ion bas
convinced me that it is. Th words are very general :"
afier the conviction of any person for a-ny offence the C ourt
before which the trial takes place " may give leave to apply
to this Court for a new trial on the ground that the verdict
was agaiust the weight of evidence. There is certainly no
expressed limitation of the power to jury cases; and to rest
an implied limitation upon the word " verdfict"e alone would
seem to me to be resting it upon a very frail foundation.

I amn not prepared to say that it would be altogether in-
accurate to, describe the finding of guilty or not guilty, and
its indorseinents upon any record of a Judge having the
power of, and acting in the capacity, of a jury, in a crixuinal
,case of a verdict. It would certainly be more couvenient if

1912]


