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erty on payrnent of what was due under the mo. gage. The
supremne Couirt of Jamnaica had given effect. to the plaintiff's con-
tention, and held that the sale to the son-in-law was void, and
at the same timne an execution of the power so as to invalidate
the sale to Henck-rson as a sale under it. They also held that
the mortgagYee should flot be allowed for his improvements unless,
in working out the decree, the plaintiffs should find that tbey

* were unable to redeem, in which case they were to be allowed
to adopt the sale to Henderson, and the mortgagee w'as thei- to
be allowed his improvernents ; but Henderson was refused his
iniprovements on the ground that lie had purchased with notice

* of the defect in his titie. The Judicial Committee of the Privy
Cotincil (Lords Watson, Hobhouse, Macnaghten, Shand, and
Morris, and Sir R. Couch) were m'able~ tu absetit tu this view of
the lav at ail. They expressly and pointedly dissent from the
finding of the court below that the sale to the son-in-law was a
'i frauld." They regard it on th'e evidence before thenri as an
innocent mistake, wvhich, under the circunistances, xvas made
without any intention .f defrauding the mortgagors, the equity of
redcmiption at the time of the transaction being practically value-
less, and following Tophiim v. Portland, 3 Ch. 40, they hold that
the stibsequent sale to Henderson was a valid e.Necution of the
powcr, notwithstanding the prior invalid sale thereunder ; but
theY hold that the rnortgagee who then discovered the invalidity
of the prior sale ought to have inforrned the rnortgagors of his
willingness to account, and for flot having donc so they ordered
Iirni to pay the costs of the action up to putting iii his defence,
and w~hile disrnissing the action xvith costs as against Henderson
tln'v directed an account as against the rnortgagec charging him
with anl occupation rent, and allowing hirn for lus lasting inîprove-
inerîts so far as thev added to the value of the propertY, and
directing the balance tu be paid by the party b' w~hotn it should
bte fournd to be payable.

AAN

[n Union Stetiiisiip Co. v. Claridgc, (i 8oqý A.C. x85, the judi-
c'ial Commrittee of the Privy Couincil virtually ailopt the pi inciple
laid clown in .7ohnson v. L'id.;aw., t i89î' A.C, 371, to the tufft.ct that

'4tl'tefence of " cornmnon employvuient -' cannot be relied ' ) unless
thi ser,ant bv whom the injury is caused and the servant injurcd


