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etc. No evideur3e was giveli that the third fence viewer refused
to &ct, nor au te, the cause of his absence.

The appellant, in pers... W. b. WÏckett, for respondent.
ERmATINcim, Oo.J. -- I look upen the duties of fence viewers

under the Act as analegous te those of arbitraters (see s. 4, where
the expresson " to arbitrate " is used). As te, these I -find this
statement of the law in Russell on Awards, 6 ed., 226: - "When
there is no positive refusa to act, two cannot make a good award,
without first taking the opinion of the third. If after discussion
he refuse te coiicur with them in thA award, they may then exe-
ente it, and it will be bindingi' lu Ine MeCluny v. Motley, 6
U.C.L.J. 93, MeLjean, J., says:- "If any one of the three refuses
to act, the other two, on being satisfied fof that fact, may pro-
ceed without Iimr-a«nd if two take upc* themselves by consent
of ail parties te decide upon ail matters referred in absene~ of the
third arbitrator, it does flot afterwards rest with either of the
litigants te object te, that which has taken place, and wOuld
net have taken place, but for his concurrence." To the same
effect is the judgnient of Robinson, C.J., in Sloan v. Holden, 14
U.C.R. 496. Sc aise Rioux, v. T.he Queen, 2 Exch. Rep. 91.

I think Mr. Miller was entitled te the joint conference of three
fence viewers, or at least te positive evidence of the refusai of the
third te act, when posaibly, if there were ue other ;rvailable,
duly appointed fence viewer, the other two might make an
awvard. That it is, however, open te a fence viewer, who is a
publie omeier, te refuse te act, as a private arbitrator may, mnay be
qvr ationed-4nd I do net wish te be underste'd as se deciding.

I do net consider that there is evidence of Mr. Miller 's consent
te the twe fence viewers proceeding in the abseace of the third,

The sward is set aside, but without costs.
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KINCYS BENCH.

Mathers, J.] OoURr V. OsBolEW. [Sept. 16.
Egt4itable exeoution-Recoiver-Trade utioit--Dues and assess.

ments pay'able by members.
If there is nothing in the constitution or miles of a trade union

imperting a eontract express or implied on the part of the znem.

7771


