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RECEN'r ENGLIsiH DEciIoNS.

TRIAL ÂT BAR-ACTION13 IN WICH TE OROWN IB

INTECRESTED).

Dixon v. Farrer, 17 Q. B. D. 658, is deserv-

ing of a passing notice foi the somewliat

interesting discussion by Wills, J., as to the

riglit of the Attorney General to demand a

trial at bar in any action in whicli the Crown

is interested. He arrives at the conclusion

that the riglit of the Crown to a trial at bar,

when the Crown is the complaining party, is

not a branch of the prerogative, but merely

the survival in favour of the Crown of a riglit

whicli was formerly common, alike both to

sovereign and the subject, but wbichli as been

taken away from the latter by the Stat. West-

minster z. c. 3o, which gives the writ of nisi

prius, whicli does not apply to the Crown. But

hie also concludes tliat the Crown lias the pre-

rogative riglit to intervene in any cause, and

on the statement of the Attorney General on

bis own autliority tliat tlie Crown is interested

in the subject matter of the suit, mnay d aim

a trial at bar.

SEmP-BIL Or LÂDiNG-DÂmÂGE CÂUSED BY RÂTS.

The short question decided in Pandorf v.

Hamilton, 17 Q. B. D. 670, was that, wliere rats

by gnawing a hole in a pipe on board a slip,

had caused sea water to escape from the pipe

so as to damage the cargo; that this was not

a damage occasioned by a "ldanger and acci-

dent of thie sea,- for whidb, by the ternis of a

charter party, tlie ship-owner was exempted

from liabulity, the Court of Appeal (Lord

Eslier, M.R., Fry and Bowen, LL.J.,) over-

ruling Lopes, L.J., who held tliat it was.

P.RÂCTICE,-MO1TGAGE ACTION-cOSTE--APPEÂL BULES

1883 Olin. 65 B. 1 (ONT. RuLE 428.)

Turning now to the cases iii the Cbancery

Division, the flrst to be noted is Charles v.

Jo0nes, 33 Cliy. D. 8o, whicli was an action for

redemption, in whidli charges of misconduct

were alleged against tlie mortgagee. Bacon,

V.C., lad, notwitlistanding, allowed himi his

costs, and it was on the propriety of lis s0

doing tliat the plaintiff appealed. Tlie defend-

ant contended tliat the appeal, being in

respect of costs, would not lie. And to this

contention the Court of Appeal acceded. The

result of tlieir Lordships' decision may be

gathered by tlie following passage in the

judgment of Lopes, L.J.

-j

A mortgagee has an absolute riglit to costs,
uness they are forfeited by mnisconduct; if they
are forfeited by misconduct, then they are within
the discretion of the Judge. In the present case,
assuine that there lias been misconduct, the costs
are within the discretion of the Judge. Then the
Act says that where the costs are within the dis-
cretion of the Judge there shall be no apppeal
unless leave be given by the Judge.

The effect of the decision is that thougli a

mortgagee deprived of costs on the ground of

rnisconduct may appeal on the ground that

lie has not been guilty of misconduct, yet il

notwithstanding bis misconduct, the court

allows him bis costs, that order is not
appealable.

PsioMOTsni OP COMPANY-SEORET PROFIT MADE BY

PROMOTER--LIABILITY TO ÂCCOoUNT-SOLIoITOR.

Lydney & Wigpool I'on Ore Co., v. Bird, 33
Chy. D. 85, was noted by us, ante p. 139, wlien

the case was before Mr. justice Pearson. The

action was brouglit to compel the defendant

to account to- the plaintiffs for a secret profit

mnade by him as promoter of the company.
That learned ]udge, on the facts, was of
opinion that the defendants were not in the

position of promoters, and liad dismissed the

action ; but this decision the Court of Appeal,

taking a different view of the facts, have now
reversed.

The Court of Appeal was of opinion that, on

the tacts, it was clear that the price of the

property sold to the company had been in-

creased at the instance of one of the defend-

ants wlio took the principal part in getting up

the coînpany for the purpose of enabling the

vendors to pay him the sum of £io,8oo, which

the plaitiifs claimed to recover in this action,
and that therefore this defendant was bound

to account to the company for the profit so

made; but in estimating the amount of the

secret profit, for whîch lie was accountable, it

was lield that lie was entitled to be allowed

legîtimate expenses incurred by him in formn-

ing and bringing out the company, such as

the reports of surveyors, the charges of
solicitors and brokers and the costs of adver-

tisements, but not a sum of money which lie

liad paid to his co-defendant for guaranteelflg
the vendors to take up shares in order to float

the company.
Pearson, J., in dismissing the action, had

ordered a sum of money, whicli had been paid

into court as security for costs, to be paid out'


