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RIDDELL, J., delîvering the judgment of the Court, after set-
ting out the facts and portions of the evidence, said that it
seeid tu him elear, beyond any question, that the original con-
tract of sale wvas stili in existence, though thec~ ontrary was
argued wvith great carnestness by counsci for the appellants.

The lcarned Judge referred to and quoted from Hlead v. Tat-
tersail (1871), L.R. 7 Ex. 7, which was relied on by the appel-
lauts, but wvas rcally an authority against them. If the plaintîff
had been distinetly told that the horse was unsound, his taking
it away thereaftcr iniglt ho considcred a waiver of the warranty,
but nothing of the kind was pretended or proved.

It was made manifest that the'defendant MeIntyre refused
to give a written warranty of soundness; and, if the real cause
of action were the omfissionl or refusai to give a written war-
ranty, an argument miglit wcll bc based on the facts. But no
case of damages arisilg f rom the refusai to give a written war-
ranty was made ont; and the real cause of action was on the
warranty of soundness ncccssarîly implicd in the agreement to,
give a written warranty. Whcn a Pel'sot <,grecs to gîve a writ.
ten warranty of soundness, he necessarily (1) asserts that the
animual is souîid, aiid (2) promises to give his assurance in writ-
ing. It is of -no importance that the warranty is flot actually
reduced ti wiiiig-EqIuîty looks upon that as donc which should
have been donc.

Then it was said that the horse's partieular xnalady-a mal-
formation of the foot-did nlot constitute unsoundness; and
Dickinison v. 1"ellett (18:33), 1 Mfoo. & Rob. 299, wajs eited.
Whcther an abnorxnal condition eonstitutes an unsoundness must
depend largcly upon the ordinary use of the word, and the opinl-
ion of experts. Thcre is nowherc any decision indicatiug that
what wus found here îs flot an unsoundncss. Sec Oliphant on
Rorses, 5th cd., p. 63. The unsoundncss here was existent at the
time of sale.

Appeal liinuîsl ivitl costs.


