
SMITH v. IL4RFF.

Ilermian, anid Barif signed that. It reads: "l, Mr. Thomnas
rif, agree wvith L. Smith to pay The yassiel omitioni~ for
ýiig niy property 6-.8-10 Stanley Ave. in the City of Tforonto.
ril 3rd, 1911. Thomas Barif. "
The cheque ýwas either handed over to or siînply left with the
.endant as thle deposit-as 1 have said, there is a conflieýt as to
ether it had been takzen away after the day intervie-w.
There is a difference of recolleetion as to what was qaid

mut the eheque;- but, like the other confliet, it is. in my 'vvi,
ite immaterial. The plinitifï's' story 15: '"1 saîd, ')1r. Barfi,
uld yon like to paY Mue 111 comm1nission righit a1y? said,
[y cominssiofl is $1957, and ymu sigui that: cheque and r will
,e you cheque for $5,' and 1 went downi to the bank and bn
Fused to pay." Thle defendant 's ai-vount is: I] had the
eque in my hiand, and Mr. ýSmith said. Youi ean give ine that
d 1 will get it cashed f'or y ou.' H1e said, 'You ean give mue that
d I wiil get it eashed for y-ou.' Q. Is 'cse'the List word

sid? A. Yes, and with that they too)k it aa.
The defendant's counsel hefore us contended that tis was an

reement on the plaintiff's part to accoept the cheque endorsed
the defendant as- paymient of his commission. If the plaintift

Tees, we should let himi accept the cheque as in paymient ot
mmission, amend bis pleadings now, sue upon tbe ehefque, and

awardedl the amount with Coun"ty Court costs of action and
'pea-that is, if the defendanilt does lnt objeect.
Notwithstanding the argumient of the, defendant 's counsel. I do

)t see that thlere was such an aceord and satisfaction as is con-
Dded for. The whole transaction is, I thiiik, clearly- nothiing
ore titan the plaintiff being anxions to get his commiission, sa-
g to the defendant, "Give me the cheque: I shalh get it cashed,
ly myseif out of the procceds and pay you the baýlane' -it
at least clear that any- offer on his part to aceept the cheque
paymeut of hi$ commission and to give bis chleque for $5 was

>t accepted.
Hêeller seems to have chianged his mind almost nt once,

inetght he lad paid too »ich for the property-the day, after
i. cheque was handed te Smnith, h. went to the. bank-tbe baill
Lid " caU around later on and the cleque wil . cail right, " but
iter on payzuent was refused, as they had been instructed not
,payit.

Smith brought baek the. cheque and appears to have given it
~Mra. Barif.
At tih. timne of the contract for sale tii. defendant had given

b. purehaser the namne of his solicitor, but Mrs. Barif wvanted
o make a change, and went down town early to prevent the


