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It is obvious that it was very desirable
t, for the purpose of encouraging the de-
Velopment of the country, these doubts
Should, a5 goon as possible, be solved. And
38 the Legislature of Upper Canada had full
Power to enact what should be the law in that
®ountry, the real question is, what did they
enact?
The statutes of Upper Canada have been
“onsolidated and afterwards revised ; but the
under which this is done are merely
%nsolidation and revision Acts, and do not
ter the effect of those statutes which bear
zn this question. The first statute which it
Manecessa.ry to notice is the Act of 25th
rch, 1828,

T a preamble that it is found expedient
20d necessary to afford facility to the inhabi-
tanty of the Province engaged in the timber
8 in conveying their rafts to market (as
Well a5 to the ascent of fish) in various
:treams now obstructed by mill dams, it
Whi that every occupier of “ any mill dam,
ﬁmchts or may be legally erected,” where
on bex: “i8 usually brought down the stream
a Which such dam is erected,” shall, under

Penalty, «construct and erect a good and
tion Clent apron to his dam.” The 2nd sec-
describes the kind of apron:—¢Such
Wi d(;n shall not be less than eighteen foet
foot ;'by an inclined plane of twenty-four
foo Sight inches to a perpendicular of six
Wh, and go in proportion to the height
it —re the width of the stream will admit of
ﬂﬂ, Where guch stream or dam is less than
2prg feet wide, the whole dam shall be
ille _ned 1n like
h’,md plane.”
8 l,th‘mt encumbering the case by con-
1€ any question relating to the fish, the
Otion of the Legislature seems obvious.
day., templated that there might be mill
Strag then or thereafter legally erected on
broun}lls down which lumber was usually
the ght, _And without inquiring what were
Ql'eet?ndmom necessary to make such an
Poge on legal, the Legislature, for the pur-
the 1°f affording facility to those engaged in
Umber trade in conveying their rafts to
adg 8, impoge a duty on the mill-owner to
Pasg hxs. mill an apron so as to let the rafts
Over it. This did tosome extent impose

manner, with the same

on the owner of the dam, by supposition
legally erected, the burthen, without any
compensation, of building an apron ; butit is
clear that the Legislature did intend for the
good of trade to impose that burthen on
them. Probably it was not supposed to be
very heavy. The Act, however, is in terms
confined to those streams down which lum-
ber was “ usually” brought.

Several statutes were referred to on the
arguments, which their Lordships think do
not much affect the question.

Then comes the Act of 30th May, 1849,

The preambile is, “ Whereas it is necessary
to declare that aprons to mill-dams which
are now required by law to be built and
maintained by the owners and occupiers
thereof in Upper Canada” (obviously refer-
ring to the Act of 1828 already cited), “should-
be so constructed as to allow a sufficient
draft of water to pass over such aprons as
shall be adequate in the ordinary flow of the
stream to permit saw logs and other timber
to pass over the same without obstruction.”
This clearly indicates an intention to throw
upon those who have dams “legally erected”
upon streams a further burthen. The first
section with the object contemplated by the
preamble cast upon them without any com-
pensation the duty to erect and maintain
waste gates, brackets, and slush boards, so as
to keep the depth sufficient to allow the pas-
sage of “ such saw-logs, lumber, and timber
as are usually floated down such streams,”
with a proviso that “no person shall be
required to build aprons or slides on small
streams unless required for the purposes of
floating down lumber.”

The fifth section of this Act goes beyond
the object mentioned in the preamble; it is,
however, perfectly settled that though the
preamble aids in the construction of an Act,
effect is to be given to the intention of the
Legislature if it sufficiently appears though
it goes beyond the object of the preamble.

It is upon the construction of this fifth sec-
tion that their Lordships think this case
depends. In the Consolidated Statutes for
Upper Canada, cap. 48, it ig divided into two
sections—sections 15 and 16—and the mean-
ing is made rather clearer by transposing the
position of the two provisos at the end of the



