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MISSES CiaRees

ABANST GROCERS

clusion of Cases in Police
Court Arising Out of Sale
~ of Some Beer

g, o

agistrate Hall Thursday dismisseq
charges of selling” liquor Wwithout
ces brought by D. G. Maecnaugtiton
vate detective engaged for that pur:
against Johns Bros., F. P, Watson
J. P. Redding, city grocers. J. p
n, for the city, stated that the -C()r:
tion was not behind this brosecution,

ad any part in the business. J .
ns,  for defendants, pl-sgduléggnk
ment by Lord Alverstone, of Mau
Boundary fame in which His I:or?
held that in a sale made by g gl‘océ-
g no interest in the business of mr
or of the goods in queéstion, anq have
o profit in the transaction he be.
lthc agent for the purchaser; thergz
eiela(i((!]l.lld not be convicted on the
pgistrate Hall intimated he g
Jjudgment in:the case against ‘J‘gﬂg
s before considering. the othep tw
. He had little difficulty in rean
R decision, he said, in keeping with,
of Lord Alverstone. C. 8. Milligan
oyed by.Macnaughton had testified
ving presented a list of goods pre-
by Macnaughton, the last item
for an amount of beer. The clerk
med Milligan the store did not sel]
but under pressure. by this man
ed the beer by telephone from the
ery, saying as he did: “It is not for
_Bros Consequently the case
dismissed. 2
e case against F. P. Wa v
proceeded with. C. S. Milltfg?n ;:2
first witness and gave evidence of
g submitted a list of groceries pre-
- by Macnaughton, the last item
for beer. The beer was delivered
e address given and marked by him-
pd Macnaughton, who gave similar
nce.
. Rogerson, clerk, said he had -
i Mr. Watson with regard to c?k?e
itém on the list of goods #ub-
d to him by Milligan and they had
d to procure the beer for the man
favor. Milligan was charged $1.50
the. beer, which was secured from
ie & Stewart, $1.50 being paid.
. Watson stated he heard the clerk
filligan the firm @&id not sell béer.
man. stated he did not care to have
er wagon call at his residence and
had agreed to get the beer for him
avor. The beer was proeured from
ie‘ & Stewart, the same price being
as was charged against Milligan.
Mr. Mann he said he had oceasion-
made purchases from Tolmie &
art. Sometimes the goods were
gd to him; sometimes' monthly
ments were presented by the lifjuor
.. "He had never received any
pission on ‘ the sales made through

Mann contended the' charge had
proven as the beer was charged to
an ‘before Tolmie*& Stewart re-
the money for'it. . 5
trate. Hall: said._the - case was
to -that against.Johns Bros., as
Watson’s clephiihad acted ;-as.  the
‘'the lquorifirm’ in making the
- The case dgaibst J. T.- i
dismissed on’ § groun,
itness had been.examined.

‘GRANT ISSUES DENIAL. ~

aimo, Dec. 6.—Robért Grant, M.
| for Comox, who was in. the city
rday, gives an emphatic denial to
eport that he had accepted gov-
nt contracts. ' ‘ Mr. Grant says
pfies any man to name one inci-
ince he has become a member
he ever received one cent from
government for work of any - de-
tion. ; 5 8505

[LINES NEEDS
 OF THE - FSHERES
of Recorﬁmand&tioﬁs:Made

y Commissioner of State
of Washington

fisheries commission of the
of Washington, following  the
convention with the Canadian
ssfon, has issued a report, in
. the following recommendations
made to the legislature of- -the
.of Washington:
ft—That a° weekly close season
be maintained in the waters of
| Sound commencing at 6 p. m.

y arid ending at 6 a. m. the fol-
Sunday of each week in each

pnd—That 1t shall be unlawful
h for sockeye salmon in the
of Puget Sound between Aug-
and September 15 of each year,
[hat any salmon of that specics
i the traps on the Sound be-
'said dates shall be liberated.
d—That during the weekly closeé
h, as above specified, all “pound
traps operated on Puget’ Sound
be closed by an apron placed
the entrance to the heart of the
br pound: ner, which apron shall
i from above the surface of the
"to the bottom of the Sound at
ace where the trap is maintained
connected securely to webbing
Bs on either side of the entrance
‘heart so as to effectually pre-
any salmon from: entering the
lor pot of the trap.
th—That . the minimum - penalty
iolation of the fisheries laws of
ate of Washington shall be, $250
e maximum penalty $1000 and
clause from thirty days to one

h-_That means shall be provid-
the state of Washington for the
bnance during the sockeye sea-
an effective patrol ef the sock-
hing grounds to the end that
r's may be effectively adminis-

PURE FOOD ENQUIRY.

sville, Ky., Dec. 6—The com-

on purity of food appointed
the provisions of the Agricul-
Appropriations Act opeped its
here teday on the manufac-
whiskey, sugar, sSyrubs, vege;
" oils, flavoring , extracts anc
articles. The sessions’ are el't_-
to centinue for several days,
itnesses from many parts of the
ly are present by invitation.

e

-
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IATER APPEAL GASE.

Corporétion of the Citj;of Vic-
toria vs_Esquimalt Water-
works’ Company

e

IAGUMENT BY W, J. TAYLOR, K. C.

Counsel /for ! Appellant Presents a
Masterly Analysis of the Points
Involved in Important Action

In the full- court Wednesday before
funter, C.J., Irving and Morrison, J.J., the
case of the Esguimalt Water Works Com-
pany, plaintiff (respondent), vs. the Cor-
‘,Uy{[tinl) of the City of Victoria, defend-.
tnt (appellant) was heard. ' This is an ap-
peal from the judgment of Duff, J., in an
getion tried ‘ore hym, wherein the plain-
tif company obtained an injunction Te-
straining the city from appropriating &ny
the waters of  Goldstream river
municipal ~purposes, and declar-

e of the said river ﬁ:e‘,
> Ccomy 's incorpora
act of 1885, and amen: nts, vested inthe
companye. : ot

Mr. W. J. Taylor, K.C., and Mr. B." V.
Bodwell, K.C., (with them Messrs C. D.
dMason and J. P, Mann) appear in support
of the appéal.

In opening, Mr. Taylor said he would en-
geavor to save the ycimrt the trouble of
reading the iponderons appeal book, that
it only contained, from the city's point of
view, two Teferences that were “material
to the case; one; the date of construction
of the water company's works in order
to supply the Tramway company with
power, the other copies of the two. con-
tracts between the water compdny and the
Tramway company. " g

The actlon arose upon an application of
the city for a’'record of water under the
Public Water Act of the province; a record
was attempted to be made by the 'eity
upon . Goldstream at a ‘point "~ below the
power house of the Tramway compauy,
from which point the waters. of Goldstream
flowed Into Esquimalt harbor as waste
water, The Water company ‘ applied for
and obtained an injunction restraining tae
city from proceeding with this application
for a record. The Water company was In-
corporated in 1885, and by its Act of In-
corporation. became entltle% tor divert the
waters of Thetis lake and Deadmgn’s $aa€r
for the purpose of supplying the inhav.-
tants of Esquimalt amd surrounding peu
insula with water. - No-mention was made
in the Water company’s act of the utiliza-
tion of water for power purposes as dis-
tinct from ordinary d tic 1170 P
Jo 1802 the Water company obtained a
further Act authorizing it to divert the
watere of Goldstream, still for the pur-
pose of domestic supply ox\lsy. The city had
epreyiously, in the year 1873, obtalhed an
Act authorizing the appropriation of water
at any point within a radins of twenty
miles of the city for ﬁt;l‘-gutpole of snpgly-
inz the needs of the abitants. of Vie-
toria. When, in 1892 thie Water -company
obtained its extending Act, provision was
made protecting the prior righte of the
city. This provision was set forth in the
Water company’s Act of 1892 in tWo Sec-
tions of its Act. Section 1, after giving
power to the Water-company to appropri-
ate the waters of ldstream, stated -ih:
this. power was, "eubiiect, ‘however, .10 any.
grant of rights, privileges or wers
ing under the provisions of the
dion of Victoria Water Works Aet,

0
for
ing that the waters
py virtug of

P
30

and again in Section 9 of the Act, it tn: )

-declared that:'"

construed- as  in @y WAy
Togating from 3 or 1
coxded to the on of the City of

-

this.det. shall. b
limiting > oz o de- . ¥
privilege ac. |

i ?
then existing law of the province refat
to the appropriation of ther, and: vﬁ‘.
ed a new system whe o be
appropriate 3
Act enacted that ‘‘the right,to thf ?e of
me in any

the wunrecorded water at any ti

vested in the Crown in the right exist-
ing at the time of such diversion or ap-
propriation no person -shall divert or ap-
propriate any water from any river, water-
conrse, lake or stream excepting under the
provisfons of this Act, or aof some other
Act already or: hereafter to be passed, or
except in the exercise of the general right
of all persons to wse water for doméstic
and stock :&psﬂy from amy tiver, LM -or
stream vest#d in the’Crown, and to which
there is aecess by public road or resefve.”

Section .5 of this Act further declared
that “no right te the pesinanent diversion
or to the exclusive use of the water of any
river, lake or, stream shall be acquired by
any riparian owner, or may be acquired or
conferred under the provisions of this Act
or of some existing or future” Act.

The pouﬁy of this Public Water Act was
obvious. any charters had been granted
authorizing various companies to appropri-
ate water. Very many of the companies
so authorized had amtilized their powers to
a, certain extent; many of such companies
had made no attempt whatever to appro-
priate water. The Act protected and gl;e«
served the 'righte of nies whiel d
embarked capital into their undertakings.
Beyond - that point, however; . compantes
were not protected. In other wards, such
waters as any of these companies had ap-
gropﬂatéd and then actually in use for a

eneficial purpose the companies could con-
tinue to muse for such:purposes. The Es-
gui«mn-lt Water company di@ not "at this

‘me use the ‘watere of -Goldstream for &
beneficial .purpose within the putrview of
its charter; in _fact, did not use the waters
at all, The Water <o had a privil-
ege of taklxag water fre oldstream. So
‘far as it had exercised that privilege prior
to Jawuary, 1897, it was: ted:
that date its rl
expired. 3 el kP
The Water: company;had, it was -true,
acquired a title in fee between 1892 ani
1808 to the lands bYordering upon Gold-
etream with a few exceptions, The owa-
ership of the :land, however, did not in-.
crease the powers of the Water company
under its Aet. v ¥

The fact of the company having . con-
structed  reservoirs upon.its own land for
the consérvation of water might give the
company a right to the water while in the
reservoirs, but could not g‘l:e the company
control over ‘such water when it -escaped
form the reeervoirs into the body of the
stream, The. clause in the Water com-’
pany’s Act declaring that water appropriat-
ed by the company ‘‘sheuld thereupon and
for ever after vested 4n the company,’
only mte% & propriétary right in the com-
pany for the pui es the company; viz:
a water supply . the inhabitants of Es-
quimalt a surrounding penineula. Once
that water escaped into the body of the
stream dominion and .control over It by
the “Water company was lost. :
Mr. Bodwell, K.C., on the same sid

the trial judge's judgment should not have
been mad{;. fhem was no doubt that there
iwae water in Goldstream, -but: on the:ad-
mitted facts it was clear thdt it had never
been,, attempted t% *}gis used exlcepttsfg:
power purposes, and t purpose is ‘ou

the nc‘(’) " of company's  powers.

Goldstream would be sufficient to be bene-
ficlally used by the city was immaterial,
but the city should not be enjoined as to
that water, as,such an order carried with
it the declaration that the water was vest-
ed in the company, which of course'is dis-
puted. The order should be limited to-the
amount of water that has been appropriat-
ed by ithe company, “and which s “passing
through .the company’s works, but not to
the water 'which is flowing down Gold-
stream, and which the ecompany exercise
no control over, and cannot .control. . The
learned , trial judge evidently overlooked.
thih point. when making the order, but the
point was taken on the argument, . :
" The company cannot place their claim
‘on_any higher right than their riglt to the
“waters which® they have appropriated and
are. actually wusing; . they -ecapnot:. claim
water under a conetruetive app iagion.
The city contend that all watgzq w. I‘Lg{;.;the
e ot appropiates; argiopen
Y 5 ‘arg’ n
The; !relf"b!_\'!*sscﬂour‘éﬁ) of
- otls&, ~and the effect glven’to
that | section by ;-the- triak .judge was to

Victoria under the provisions’ of the Cor ',,ve them an- absolute right. to all .the
dst! 3

1113’_1';(,!’011 of Victorla Water Works Aet,
73. o » h
The Watér company’s Act of 1892 did
not profess to extend the company's priv-
ilege so as to utilize water for power pur-
ses. It merely extended the fleld with-
n which the company mhizht obtain water
in order to supply the neede of the inhabi- |
tants -of ~Bsquimalt and- peninsula surs,
rounding. . The Water company maintained
tko independent systems, one at Thetis
lake for the supply of water to Esquimalt;
ioe other at Goldstream for the supply of
power to the Tramway- company.” . -
On the 10th of May, 1892, the . Water
company made a contract with the Natibn-
al Eleciric Tramway & Lighting company
for a supply of tvater to that company for
fr‘lwgrdmﬁnoa‘at% ti.l'.ehe' “:.htge :f this en;
act dealt w! n . wer en-
tive!y. Ungder the contract® - Water com-
pany constructed a_ reservoir. By reason
?‘t &;iatuults in ﬁ:‘e Nu'i-lontl Electrie 'J.‘nmm-
vay company the water was never en
by that company. . On Septémber 235, 1897,
another & ot was made by t])e ‘Water
Stia Etectrle Bailway & Lighting Co
mbia e Rallway & ng Co.,
the successors in title of the National Elec-
tric Tramway & Lighting’ any. . .
Thie latter contract again dealt entire-
Iy with the question of the supply of’ wate:
l‘f‘gé' DOWET DUrposes, ~wi ‘Pe})y*to e Tramn

Yy y were generate
power for distribution Svithin the eity of
ictoria. In thle carrying out of this con-

tract the. Water com con: T
ther reservoirs, so that were . bled,
in August, 1898, to furnieh the :l‘m y
company with  power at the coi y's
power house on Goldstream, just above the,
point where -the city sought to obtain a
water record. The waters of Goldstream
had pever been utilized by the Wi '
pany between 1883 and’ August, 1898,
er for power purposes or for any other
purpose, a  fact which was dhundanetsl{
<lear by the. ence of Mr. Lubbe, presi-
dent of the Water company. 3

The Water pany’s original Act of In-

corporation ecast a ‘duty upon that company
of regulating the distributfon and use ot
water *on all places’” and “‘for-all pur-
Doses” by Section 12. While Sections 15
and 24 of the Water company’s Act limited
the use to-which the water conid be put,,
and that limitation was for a personal use ]
for a nal benefit, and prevented the
sale or disposition  of water , otherwise.
Penalties were then provided for ylolation
of this limitation.

The point that the city wished to. im-
ress upon the court was that ap to- Aug-

1 the waters

of Goldstream had
?‘n" ‘put to a bencﬁfi?’m %"fthe
lanses ol Fhe

y within the mean J
es _Cousolidation Act, 180T. -
June, 1897, this Water Clauses Con-
solidation Act became Jaw.. The recitals
to that statute gave a key to its interpre-
tation. . After reciting that ovater priyil-
eges might « be obtained wunder various
etatutes - 0f the province, and that water
and water power in the province not under
the exclusive jurisdiction of the Parliament
of Canada, so far as such water power
remained unrecorded and mnappropriat
on the 23rd of April, 1892, wae ‘de-’
clared; to " yested in the - Crown
in the right of the province, ed in
a further recital to declare that it was
necessary and expedient to provide for the
due’ conservation of all water and water
nower go vested -in the “Crown, and to pro-
vide meéans whereby such.water and water
Power might be made available to the fuil-
est possible extent in aid of the industrial
development and of the agricultural and
mineral resources - of -the province. This
Act still further recited that it was -ex-
pedient. to enaet an exclusive and compre-
hensive Jaw governing the granting of
water rights agd privileges and to provide
and regulate the mode of a tion and
enjoyment of such privileges, and t 10y-
alties payable. to the € n : respect
thereof. The Act gave a definition. of un-
recorded waters ich read as follows:

“Unrecorded water shall méan all water
which for the time being is not held under
and used in-aecordance with a record under
this Act or under the Acts repealed here-
by, or under W ftnnt by public or
brivate Act, and ehall inclnde all ‘water
for the time being unappropriated or un-
};‘;f;gmed or not used for a beneficial pur-

Counsel snbmitted  that a_ beneficial pur-
Dose meant purpose lawful and in the
case of the Water eompany a purpose au-
thorized by its statute of incorporation.
I'he supply - of* water for power purpopses
as distinet” from an ordinary water supply
to the inhabitants of Esquimalt, was not
anthorized the Water

o

S
=

waters of Team. L S
e Bodwell cited o number of &is¢s as
to the meaning.of the word “vest” as used

in Section: 10, &v:iggtths{%me meaning ott
g . was ed to the purposes out-
{#xeeﬂt elrr?.'ﬂm “Act, and was not to be taken

reneral acceptation. He did
not dispute that, under the Act, the Water
‘company bhad a 1 from time to time
‘to aivert water for-'the. purposes of fhelr
“Act, but he - contended that they had only
a Tight to divert’ and take w:jﬂr‘tor the
purposes’ oiitlined in the Aet, and they aad
not diverted the water in guestion here for
the purposes of the Act, but for.an entire-
iy dfgerent purpose. He._ also .agreed that,
if ‘the court were of opinion that the Water
Clauses Consolidation Act ‘did’ not ‘apply to
this company, that when they di from time
to time divert water, that ‘ water-became
their property, bui the properiy. they 'get
in the water -so div‘erted is lMmited to the
use they make_of. if,. and must be for the
Tyn;go‘eq for which they were incorporated.
~7The supplylng of ;wuter fox; the inhabl-
‘tants of the ctgy of Victoria is not=a pwr-
pose of this company. Until the Corpora-
tion 6f the City- of Victeria give the:com-
pany-notice’that- the city requires'a sup

of water for, them, has .

‘a8 used in its

ply
: the company

power to come into Victoris, so that tﬁg}‘i
‘were antieipating things’ when they say
theg were preparing to supply Victoria- wit!
water. .~ -7 e PRl R ),
. Supplying water for domestic purposes
is l:lty ,w%q.—co(ntem 'ln.te% the legisla-
ture in i their A

f

2 “and for that
no doubt .they con

pu 3 i have pro- .
pria the waters of Goldstream if ‘the.
nec ‘bad arise fo T AR ERNE T

Sup ‘the contention of the -appelantis;
is wrong in all other. particulares except in:

respect to the supply of water to the city
-of Victoria, even them there has heen no
appropriation of theiwaters of Goldstream|
‘except for Wwer Purposes. Therefore, .
after the water passes through their power
houBe, ‘and escapes from them into the bed
of the stream, It again D waste .
*water of the Crows. The water is aban-
doned, and their right ?ver it Is Tost when
it -once ‘more  finds its way .imfo  the
Wtream. - This, of course, Jis Qgr assum-
ing they have power to appropiiate water
for jsqv{er -purposes. But' tHe ¢ity ‘claims
‘no. Tight -to. the water until it gets back
}nto the stream. - Fluri abeit
Ase to- the .works of conseervation  on
which T eompan(v Telled, Mr. Bodwell
eited 3 number of authorities on -water
rights tending to show that it was only.
w. ~the "water was actually ‘under con-
ﬂmt‘ there -'w:gs nnyl';l&ht to “"m‘ :
. Then, further, the trial jadge.wa er-,
Tor m-ha?;;ng. that the company had ob-
tained 'the’ right to' 'the water of d-
stream by purchasing certain surrounding
Jands. It wae never contemplated by the|
legislature that there should .be any mon-
in water, espécially water of . this
yd, required for-public purposes; in any
event the company by purchasing the lands
surrounding - Goldstream would not acquire
the- titles and: rights of the previous pur-
chasers. Now, it was mnot-set up or con-
‘tended in any way that theése prior owners
-had any exclusive tight to the waters in
those Jands. . 3
As to the “effect of the Water Clauses
Consolidation Act, 1897, the position of the
appellants is. that this water in question
s -all- unreco water, waste ‘water of
the Crown; and even if it had not been
unrecorded water in the beginning, having
been allowed to escape from control, it bhe-
comes abandoned and :reverts . to the
' v >

Crown. S v v e
"One of the purposes.of the Water Privil.
eges’ Act of 1892. 'e&' which the Water
auses Consolidation = Act. 1897, is. the
successor, was that of regulating the pow-|
ers and ‘privileges of water companies,” and
to exclunde -the possibility of a  monopoly
in water. The-interpretation clause of thm
1897 Aect shows that when a man has a
water record and does not use it. the water
goes back to the Crown; in ‘other words,
{Hat ‘there should he no ‘water’ ‘“held up”
Arom <use -of  the public: : -
-, The Chief. Justice:. Have you any rights

gl" which, i_xitavuahla -to?be overridden by
' company at any time
‘l’l &’w{ll‘.—: We submit that the Act

r. B t

of ‘1897 takes all the powers of administra-
tiop ‘over unused waters and “vests those
_powers in the Crown. Whatever righ{s of
| appropriation of water the company Yad in
the past, they lost them on the passing of
the Act of 1897.. and instead of having an
| unrestricted right of appropriation: for all
time, ] “must now" come in upder the
Water Clauses Act. At A

. ,Again, unless the -prqvisions of the Water
Clai Act_ are overridden, the city ig:a

uses
the right to appropriate so much

river, lake or stream, is hereby dectared to|

SEFRE UL GOURT -

 patch of burned grass, a_magnificent full

t-to take under its Act| tal |
% mane and his eyes were -a:lovely amber | ainder their act of 'ih@rporjﬁuﬁ,‘{‘awh“
 red in the ‘weak sunlight. #e Fpaea? e / tove B g

fand glossy.

submitted that the order in pursuance of|

t | Keremeos, Hedley,

‘municipality come first, - with ?,
‘advantage that ﬂieg; need not ;
for what purpose they uire the

to the: 1
rovenients-in the event of the city
of" that APk %dwggle’%t fetod that
b, 3T . well, submitted

the commfgee‘rtﬂmy had mo right to the
water, -and that the -question of compensa-
tion for the averks might be considered;
but in any event, in view of the language
in the 1892 amendment to the company's
Act, whereby, the s of the city of
Victoria were especially protected and
served, the company.:took & . gambling
. Therefore, the city must.be right

either und%‘ﬂle 6ld statue 'of 1873 or
under the ater Clauees ' Consolidation
Act. If the contention of the city be right
then both the company and the city bhave
lost the right to appropriate the water, she
city under the 1873 statute, eand the com-
pany under the Water Clauses Consolida-
tion Act, 1897, and under this Act, the
city’ has the eé)rior Tight ‘of a}:pmpr!gtlon.
{This finished the argument for theé city.

o B i

THE KING OF BEASTS

i GOOD HUMOR. /

— )

That"-the lion is not always the roar-
ing, tearing beast of legendary’ descrip-
tiom may be seen in the following ex-
tract from the diary of a man who en-
countered one in northern Nigeria:—

“I had -just topped a long incline qnd
was ‘walking my pony ‘when on coming
around & corner of the road hidden by
some trees I saw, seventy yards in front
of me, basking ih the .sun on an.open

IN

growit-lion, The sun
and -he ‘was very, very
il from side to-sjde. - He had a

1 not strong
I:zily- flickinghis
ort

““My first sensation was One-of as-
tonishment, .profound amazement and
delight at seeirig such a fine beast. He
wds a-beanty, and it seemed inmipossi-
ble to realize that he was really’ wild
as he lay on his side, looking at me
with his head raiséd’as a dog does
when he hears his master’s footsteps.
He wags as fat as butter, sleek coated

“My pony, as the breeze was com-
ing from the other direction, did ' not
mind him, and went steadily on" with-
out so much as pricking up his ears.
My dog was walking on in front about
ten yards, and luckily did not notice
him. It was not until. I was actually
passing him, which I did within twen-
ty yards, that I realized that if the
lion took it iftc his head to fanty a
bit of whité man I should be unable
to dispute his right. - J :

“After I had proceeded some hundred
and fifty yards the Mon got up leis-
urely and followed along tle road be-
hind me, but after going about a hun-
dred yards he turned into the bush at

the side of the'road.” =

SUPT. Huss‘:’f;ﬂﬂl_lﬁﬂs 3
~ FAON- NTERIOR. AP
Head oé Ptovim':iéf Police H;:mé

" After.Concluding mport- -
. . ant- Missiops - ., "

. .I \‘ ".ﬂ . A.
F. 8. Hussey, ‘suf;eﬂntendent of pro-i

-viasial spolice has. returned fromm thwjn‘w nbd 3
terior 6f the" provinve, after takhlg part{term

in the settlement of the colliers’ strike
at Fernie, investigating the dynamite out-
rage at: Niagara, near Graund Forks, an

ingpecting’ various- police centres in the

EDpercomniy, He wcr o large nusber
of. men from Caigary, Edmonton, Sas-
katoon, and various parts of the ﬁar_th-
west territories and . Manitoba all “of
whom were greatly. interested in Victor-
ia, which city,they looked upon as fhe
| most promising in all the west. Its ¢li-
matic and other advaiitages were told of
by these men, who had never seen Vie-
toria and Mr. Hussey realized anew how
much attention was being attracted. to.
this city. . Wearing fur coats, and feel-
ing the wintry ‘i blasts in- the interior
where snow@aml ‘ice was “encountered;
and coming -back to discard smbbers and
topcoat in the balmier climate of home,
he_ felt the force of what these menchad
sudof’; SCLORN. - n et ;
- Leaving here Sept. 28th Superinten-
dent Hussey went to Fernie, where the
strike had just commenced. In all about
2,300 men wenf out, " An.ides of the loss’
occasioned is gleaned wwhen it is stated
that the Coal gegk _mines at Fernie and|
the ‘Michel mine pro%j..’f,ooo tons of’
coal a day and. the dafly wage ‘is_about
$3,000_ at Fernie and- $1,800- at Michel.
On the last payday before the strike, in
Anugust, $108,000 was paid at Fernie and
. $65,000 at® Michel. “As the gowernment
g?p,eelyq a royalty of ten cents a'top, the’
loss totaled $300 a day,
4 @he- striking miners *-behaved very
ered@itably; in fact they ecouldn’t have
been’ more orderly. -John Mitchell -sent
District- Board Members  Burke and
Sharpe to. Fernie to consuls% with strik-
ers and officials as representatives of
the. United Mineworkers of Ameriea,
and. the . first. conference  held :between
them:and the company's officials resulted |
in, failure. -In the meantime ‘the facts
a8 to the. dispute were laid. before. Pres-,
idept John Mitchell, who considered the
men were not- justified in. the action they
had taken. - He advised them to return
hto -work. The. second conference was
successful, and the men are being taken
on again as soon -as the mines can be
put in ‘shape. -During the stoppage of
mior Seven weeks the mines were
sded and.other damage resulted. Phe
are being cleared rapidly. and .work wlﬁ
be continued shortly: with as large ia)]
npmber-of miners as before. - - :
-Leaving  Fernie, following . the settle-
ment of the strike, Superintendent Hus-
sey proceeded to' Nelson where he heard
og the dynamiting of the hotel at Grand
Forks.. 'He had not intended to stop
there on his way to Greenwood and Mid-
way but went to-investigate the case. He
was given authority by ‘the government
to offer a reward- of $1,000 for the ar-
rest of Frank Cedio, alleged to be the;
dynamiter and it is expected this man,
who has ‘been located in' the state of
Washington, " where he fled’ across the|
boundary line after the dynamiting of the
hotel, will shortly be arrested.

From Grand Forks Mr: Hussey 3
to Greenwood, where he thd 3n3¥§g§
mining strike in progress, he staff of

the 'B. C. Copper company’s smelter ‘and
mines had ‘gone out becduse'of a” dispute
regarding wages.” Between 425 and 450
mien were idle in - the ‘meighborhood ‘of
‘Greenwood. = The niihing company had
closed the Mother Lode mine and the
-union“had then ordered the men out. o
the ‘Ora Denora, ma and. B, C.
mines at' Bholt. When the superiften-
dent of police left ten days ago there
seemed fo be no prospéet of settlement.
Midway was next visited, and from
there Supt. Hussey went on to Molson,
which Ties in the state of Washington,
just aeross the ‘boundary. Grading has
been compléted and trains. are yunnin
to Molson over the’ Great Northern rail-
road’s extension, which' it is expectéd
will  be carried on to Vancouver . via
Ptinceton,” Hope,
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Continuation of Appeal Case of
City vs Esquimalt Water-
~ works. Company

QESTION 0F  POSTG

NOTIGES

Counsel Urges That Corporation Had}’

No Authority to-Claim Any of
Company’s Holdings

Esquimalt Water, Works Co., vs. Vie
toria.—Argument, in, this appeal was con-
tinued before the full court Thursday,
Mr. -‘Luxton, K. C.;; Mr. Peters, K. C,,
‘and Mr. R. T. Biliott appearing for the:
‘respondent company.
< ‘Mr. Luxton, K. Cs opening for the
respondent company, submitted that the!
corporation had no aufhority ﬁh};‘?‘ﬂ@et
40.7post the . notices. .of their.applieation
on the company’s land; - the, gdpény:

the land and the waters upon_them abso-
lutely, and the Water Clauses ' Consoli-
dation Aect, 1897, does not apply.

SRy s B :
Mr, Luxton referred to section .8, 9
and 10 of. their 1885 act, which gives
th_e;n power to supply water anywhere on-
their lands. betweemn the springs or
sources .of supply<and the points where
the water is distributed in Esquimalt.
Then the word {vest,” referred to in:
section 8, does mot bear the restricted
meaning given to it by the counsel for
the corporation. - This is apparent from
the way the word is used in another con-
nection at the: énd off the section, and if
it were intended that the word should
have that restri¢téd yneaning when ap-
plied ‘to the water, and not when applied
to‘the other property of the company,
the legislature would have defined it ac-
cordingly. e e
Section 12 of the act deals with the
purposes to:which the water may. be ap-
plied; it regulates the use and distribu-
tion “for‘all purpeses,” instead of being
limited to supplying domestic needs. In
fact, long ago, when® the company were
using only the Thetis lake supply, they
furnished water -to - operite a Pelton
wheel at the navalk yard at Esquimalt.
__ The corporation seek to record water
“which the “company’ by its works -has
dtored, after col o1F, in Teservoirs. -
The ‘Chief Justice—No; water which,
you allow. to escape; it is not under your
control. .. The strongest argument which
1 ‘can see in your favor is' the conten-
tion that‘this‘ water hés been granted to.
hothe Jand. If .the
waters mentionedin section 10 mean
something more than waters reduced into
ossession, then it means the streams.
%Vnters “which mﬁ_ﬂbfm' ascertdined and
get out; it speaks ‘6f# 7The sectiomspeaks
‘not ‘orly of the I Batb'gf the ::!w:térs,
Pk radler € be_given tosithy
# Mr. Justice Iryi That, to tie dlso,
is the strongestr{r m‘ent ,wmch?f have
heard yet for you.. .You must show that
you are entitled to prevent anyone from
recording the water ‘which you have al-
lowed to estape from those  reservoirs
into the bed of th}_f;;e_sire‘am agdin:-
Mr. Luxton—We. have “doné €very-
thing we can possibly do in the diree-
tion of an‘%eg_:aining and setting out the’
waters. e are entitled te rely not only

w rights, " Having ‘acquired theselands,’
‘we have put ‘ourselvés in possessiom -of
them' and; the waters: upon them..

il ‘c:hief:_".)l:sﬁég;-;m, a‘ mafter. of
ave you ired “the” entire bed
‘Of Goldstream ;river? ~ 77 7

. Mr. Luxton—Yes; we liave; also the
whole source. of .these lakes in'the Mal-
.ahat district. “The ¢ompany disputes the

-Goldstream waters for the purpose solely
‘of supplying power to;'thf‘;r‘. TAIWAY
company.. As a | rof fact, thé evi-
| dence shows. that Thetis lake supply was
insufficient, and:.in::1892. the .company
‘had torlook elsewhere .for water to mieet
their reyjuirements..;. It was expécted at
that. time that the“fndmn Teserve would
be laid open, and that there would be'n
resultant’ mflux .of population:: Then as
to the status of the Tramway company,
their works are.on the Water company’s
‘ipe line; they, are occipants Wihin the
meaning. of the: sigtute, and the com-
pany. is not only entitled, but bound to
-supply them. -The agts of 1802 and 18
gave the city no right to the 'waters “of
Gollistream. = s pr st 0T e

The Chief Justice—This act of 1892
would seem to refer to waters not used;
it seems to cut joff all dormant’ rights;
and unless you can show that you have
under your act Sométhing in" the ‘shape
of a grant, you. are apparently ih®the]
same position ‘as other companies’ which
have not made use of ‘their privileges.

Mr. Luxton—No7 the intention of ‘the
legislature was that, after April, 1892, |
when' that ‘Water Privileges aet ‘came
into force, any cohpany which wanted
to get power, or ineorporate for the pur-
pose of maintaining water or electrical
works, could only .do sp by virtue of this
act; but it did mot interfere with any
company incorporated by special act or
otherwise before the. coming into-force of
the 1892 act. -Section 2 of the aectshows
that clearly. The eity’s position was not
extended by either the 1892 or the: 1897
act; there-is nothing in that statute to
diyvest companies already incorporated of
the title to or the use of the waters.
which.. they had acquired. The water
dealt with was. water, he submitted, on
thé public domain.

{The Chief/Justice—There is a distine-
tion between the man who owns water
and the man whe thas a right to- divert
water. - This act seems to intend to
sweep away .the rights of the non-yser.
‘Now, you have to show that you have a
-grant,  and the- strongest argument in
your favor, as.I have said before,is the
presence of the word ‘“water” in sgetion
10. It looks to me, Subject to what is
brought out-in argument, as if that was
.a grant of waters qua waters.

Mr. Luxton—I _have authorities on
that point, '~ . g

The Chief Justice—It surely does not
require any authority to show us that
the legislature can grant waters. The
point is, has it done so? : L

Mr. Luxton—We submit that. it has;
our rights are saved, as we hold rights
granted prior to the.passing of the Water
Clauses Consolidation’ Act, 1897, and
there is nothing: in that act, to take®our
rights from us. The water in question
now before the court is net unrecorded
water ﬁuhm_ the. meaning of the 1897
act. There is no ‘water in the stream
except in winter;. therefore the applica-
tion of the city is not a bona fide appli-
eation under, section 44, They cannot put
themselves into .possession of a. supply

: ;:a’" ‘is - not ‘fhere. Tle~ water going |

| and keep alld

The Chief :Tusﬁcb—'-Why then troﬁble g
yourself . about t}gef‘fdrm"of the notices |

4 word;

our statufe, but upon our common 1

statement that they. have ‘acquired thef.

I

there now is not recordable water,
Dbeeause it is water stored up grtifie

by the company, whko, being owners of |
the watershed,: have :the right to storef
waters of that area. In

fact, if they chos
water in an entirely different way, and|
alloyw none of it to flow down the stream

Then a portion of this watershed com-
prises the K. & N.-railway belt, which
was Dominion property, and the province
has no control over it so as to grant it
away, or grant the waters on 'it. 3
. The Chief Justice—I suppose the prov-
ince could not'expropriate any land there
for the purpgses of a school house.

Mr. Justice Irving—The,land was not
withdrawn from the poweg of the legis-
lature in general, or from the adminis-
tration of justice. §

Mr. Luxten—They cannot touch that
subsidy. . |
Mr,” Justice Trving—I suppose even
the Game act .does apply to it.
< Mr. Luxton—The city under the aect
of 1873 have no power over Goldstream.
What.was -contemplated there was one
waterworks, and although theyi lad a
certain area set out in the ae}, they
chose to erect those works at Elk lake.
Therefore” they have
rights)

Mr. Justice Irving—Section 6 of the
act of 1892, 1 should think, disposes of
.your argument that they have exhausted
thtit; tilghts unlzéer the act-of 1873,

. oiMiE. Peters, K.
[“There is no authority for the city -to go

0 Goldstream and prevent the company
orever: from_ carrying on their works ac-
“to ithe requirements of the dis-
hich - they have to supply. under
M‘tqg];m of their act. To deprive the
m% v ,of all the water- that now re-
mains there would be to say that the
company .shall never improve or be able
 to enlarge their operations when the re-
quirements call for it.

Mr. Bodwell—We are not asking for
any such thing; we are merely ‘asking|
for the right to apply to the chief com-
missioner for a record.

Mr, Justice Irving—And the chief
commissioner will adjudicate upon your
application.

Mr. Petefs—By the statute of 1885

and 1892, the company had a right to
go to Goldstream and appropriate all* the
waters there. That right had to be ex-
ercised by their in some way becoming
-the owners of the property, owners of
.the waters and the lands. When they
iiad appropriated those waters, the com-
pany became  the absolute owners of
‘them, and-they yere vested in the com-
pany so that peither the city nor any-
one-else, except those entitled under old
statutes, ecould take one drop of that
water: The company has a statutory
grant of those waters. Having that
grant. neither the Water Privileges Act
"of : 1892 nor- the Water ;Clauses Act of
1897 can interfere with it; as -a matter
of fact they: do not interfere with it.
. As to the meaning to be given to the
term ‘“‘vest,” as used in the 1885 stat-
ute, the cases cited by Mr. Bodwell all
.refer to instances twhere an understood
restricted m was given to the
ey are all cas
ited control .only is given over the prop-
erty in dispute.- . In/the present case, ab-
'solute: qwnership is plainl, infendi
. Then, appropriation and use are not
one and -the same thing.. The company
appropriated ;ﬁ;e»_: waters. long . ago, and
all at once; they. acquired all.fhe water-
shed from §ne sourece of supply. to the
sea. 'The-building. of: reservoirs by the
‘company was not the act of appropria-
‘tion; it svas merely -an-incident mak-
ing use of the dands for the company’s
purposes. .- oo

Mr. Péter§ theh @ealt at some length
with, the interpretatipn of statutes in con-

T

larly as to when a general statute dero-
 gates the rights ‘conferred by a ‘special
Sstatate, T 5
.. lAs to_the. .intention or effe
YWater Privileges Act. of 1892 :
mistake fo suppose that th Iliéi wa
obviate the non-user of watef" privileges
‘or the lockin of public wat
that time therg e
es
special statutes, and there was only
of ‘these conmipanies which ivas net mak-
ing use of its rights. The Esquimalt

virtue of acquiring the title of -
holders or owners,-but: they have a parlia-
mentary- gw s gﬂnte,ud»-i!m
admitting t the" i had thi

under the 1873 act to go'to
th id’ 0; the:

doige ny went
: ,lgna:mm, ’:@ rights of |
‘the’ city, whi

* The ¢ompany’s works are not intended

e, they eould divert that| @

exhausted their "

C., on the same side— |

“cases” where 2 lim-{

nection Wwith the preseint case,.particu-i{ =

at|

‘company -not only has riparian rights by |
ous |

je: rights}
dstream,

erever they were, are gone.

Overcoats |
 Suits <
Raincoats
Fancy Vests
~ Trousers
Smoking Jackets
* Dress Suits
-~ Umbrellas
Dressing' Gowns {
Tuxedo Suits §
Wwe'll llaj: aside youi' selec--
tion _until’ Christmas, and

make any exchanges desir-
" ed after Christmas.
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" Dr.

J. Collis Browne's .

.ORODYNE

" ORIGINAL AND ONLY GENUINE

, Bach Bottle of this well-known iﬁ.ﬁu&ay for

- - Coughs, Colds, Asthma, Bronchitis, Neuralgia,
"' Toothache, Diarrhoea, Spasms, etc.

_bears on the Government Stamp the name of the Inventor, .
~Dr.J. Collis Brow

~ Dr. J. Collis Browne

** Numerous- Testimon'als from Br \“'ent Phxslclsnl,‘ccﬂn 2 pany, each
", 8old in Bottles, 111%%, 29,416, by all. Chemists, | /

future. It is dncumbent upon them a3

. Wwater..company to looki out for this..
Already“there are canneries which have|
sprung.uptin’ the’ Esquimalt district, and.
which be supplied
pany. is: only: a; pessimist who will|
say that it is unlikely that that section
will become a hive of industry with the’
growth of the country, and thed the de-
mands on the company will be consid-’
erable; they must be left in a position to,|
meet these -démands; that is what they

2

'3 |'have invested and are spending: their ||

money:for, as well as earning porfits. -
. In any -event, even s‘q.ppoxlng the eom- |
pany.are traveling outside of their stat-
utory powers, it is not the city ‘who may,
compldin, but i
t'he"le?islam‘tévt perhaps the
general. The question is, ‘not wha

the ‘eompany acquired these

rights
wrongfully or illegally? s -

not rights ‘of ‘appropriation but of ex-
propriation, -and if they choose to ex-
bave to pay would be the valiie at thei
value before the company took over-and

lifiproved “the lands by conserving’ tlie
water and erecting works. R

GARRISON MGNETED

-

Two Lieutenants and 25 Non-
“commissioned Officers and
Men Coming West

Failuré to recruit the garrison at Work
point to the required strength has re-
sulted in the despatch of 25 non-commis-
sioned officers and men_and two lieuten-
ants from the Quebec cifadel to augment
the ‘artillergparm’ of the local garrison.
The draft will* leave Quebec on Tues-
day next and is:expected to arrive the
following Monday.

The total strength of the garrison at
Esquimdlt at present is 105 men. The
required .stremgth is. over 300. The
work is ‘being -carried on' with difficulty,
the smallness of the foree at disposal,
especially in the artillery service, handi-
capping the work. The men are drilled
weekly under Capt. Williams and have
occasional goute marches, and under the

cahey keep the.armament of the fort-

of water for municipal purposes if the

: by company’s Act.
This Public Water Act repn;':c all thq

3 01
water as they require, and. the Esquimalt
& = o

' i

and via theag'm's,er’ﬂver valley.

for present needs,' but for those of thej

~ by ‘the com- |}

ome person injured, or ||

cause has the city to'complain - but. has]|

The rights of the city of Victoria are|

ercise that right, the value they would |

'me they exercise that right, not the |

* FROM QUEBEC FORCES|

superintendence of Master Gunner Mul-| ~
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| As'the Winter Season
- | is coming ‘on rapidly
‘heater will soon be
‘necessary. ‘We have
them in all sizes and -
Also the larg-
Stoyes -

- | prices. Al
.| ‘est stock of
| "provimecer . ..o
o 'f‘cigiﬂ;gqe’fs’gnt for

Albion Stove Works

R. S Sargent,

2% Fourteen yeit:c in Buunmat Hézelton

ly

iges: in the

"+ LIMITED, .

elton and Bulkley Valley
o As Sttt diowtt ot i

¢on. All prospectors’ groceries packed .in . cotton
sacks.' Small pack tu/in in connection with business.9

theAsking

“Store at Hazel-

- Hazelton, B. C.

_quest the attention
and Name ‘on all Corks,

etc., in . condition. °

resses, and _the  electrical .connections,
£ o

CHAS. DAY & CO.,
Are The Sole Export Bottling Agents For

John Jameson &

“¢ And on each LABEL: must be found the following Notice and Sienature:
| %7Jn order that Cohsumers may feel assured uf genuineness,
to this our. Special B xport Label, and to our Trade Mark

NOTICE—

Capsules and C ases; also to age mark.
4 T R

LONDON,

Son’s Whiskey

we would re-



