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not be so required under any circum-
stances.' Well, I do not so understand
the Act. This matter, as was men-
tioned by my hon. friend the Minister
of Marine and Fisheries the other evenIng,
was to some extent argued out by lawyers
on both sides before the Committee on
Privileges and Elections last year; and the
Manitoba cases and the Haldimand case,
both dealing with this matter, were referred
te. and the committee eventually decided to
admit evidence of how the voter marked his
ballot. because in that case there was not
any legal proceeding questioning an election
or return. Of course, it nay be suggested
to me if that is the law, why do you de-
sire any provision made with respect to this
matter ? I say that I desire provision made
because this is a very important matter,
upon which doubts have been raised by
eminent lawyers, and it is one upon which
there should be no doubt.

It is quite true that the chief justice
of the Supreme Court of Canada, ln a
proceeding questioning an election and re-
turn. has dealt with this matter in the man-
ner referred to by the Minister of Justice,
but the opinion stated by the chief justice
of the Supreme Court of Canada in deciding
the particular case before him was a mere
dictum with respect to the inatter we are
now considering, would net be binding on
any other court. He was dealing with the
right of ascertaining how an elector voted
in a proceeding questioning an election and
return, and not with such a case as will
arlse before this commission.

Then. on the other hand, yon have the
Manitoba cases which were referred te also
before the Committee on Privileges and
Elections, you have the Manitoba case of
Regina vs. Saunders. That was a case
stated for the opinion of the court, a Crown
case reserved, which is reported in 11 Mani-
toba Reports, page 559. It was held in that
ease that notwithstanding section 71 of the
Election Act, to which I have just referred,
voters may be required, upon the trial of an
indictment for offences against the Election
Act, to state for whom they have marked
their ballots. I refer to the judgment of
Hon. Mr. Justice Killam, pages 564 and
55, setting forth the reasons which led him
to that conclusion:

It is true that in the Haldimand election case,
15 S.C.R., 495, Strong and Taschereau, J.J., ex-
pressed opinions upon the general policy o! the
Act which, tat firat zight, may seem opposed to
this view, but they were dealing with an elee-
tion petition, a.nd the construction of the clause
forbidding that, on such a proceeding, a person
who has voted shall be required to state how
he has voted. The circumutance that the pro-
hibition is limited to proceedings questloning
the election or return is tome Indication that
parliament did not intend it to extend to other
proceedings. It seem unnecessary to refer l
detail to the EngHih and Irih cases ctted, which
my Iearned brother has already reviewed.
Inay say, xin passing, that >the MnIster of
Jstice seems to tbink that there ls some

Mi'. NORDEN (Halifax).

difficulty as to whether such evidence is the
best evidence. Well, that seems to me a sug-
gestion much more fanuelful than practical.
Hiere you have a hundred ballots, and none
of them would be good If they bore any
identifying mark, and how ca.n you, by the
production of those ballots, say that you
are assisting in producing the best evi-
dence ? It Is also a fancifal objection be-
cause there Is no difficulty about producing
the ballots. If the ballots are to be of
any assistance in getting the best evidence,
have been produced, but still let the witness
give evidence. And Mr. Justice Killam uses
that very argument. He says:

The general rule is that the best evidence
obtainable must be given, and, naturally, the
best evidence of the contents of a written in-
strument-and a ballot paper, with the marks
upon It is certainly a written Instrument-is the
original instrument. But the rule requiring
Its production and identification yields to cir-
comstances, as in the well-known cases of lost
documents, documents which the opposite party
will net produce, inscriptions or documents affix-
ed to walls, documents held by a solicitor claim-
ing a lien upon them, public documents in oift-
cial custody, documents held by parties abroad
who refuse to part with them, &c.

Then the Minister of Justice makes another
suggestion.

The MINISTER OF MARINE AND
FISHERIES (Sir Louis Davies). The court
held there that the evidence could be
given.

Mr. BORDEN (Halifax). Quite so. I
trust the Minister of Marine and Fisheries
does not misunderstand me. What I de-
sire to have made plain In this case is that
the evidence may be given. There has been
some supposed confliet of judiclal authority.
For myself, I do not thlnk that there Is
any conliet of judiclal authority. Gen-
tlemen for whose opinion I entertain
very much more respect than I do for my
own. have held the contrary view. For that
reason I suggest that this question should
be made plain, for the reason that the
Minister of Marine and Fisherles holds a
very strong opinion of mine on this
question.

The MINISTER OF MARINE AND
FISHERIES. So far from holding an opin-
Ion in oppo on to that of the hon. gentle-
man. I hold an opinion ln unison with hlm,
and so declared, as did every other lawyer
on the Election Committee.

Mr. BORDEN (Halifax). I recolleet the
hon. gntlenan did express that opinion be-
fore that committee: but If I am not mis-
taken he rather came arouid to thé
site opinion ln dealing wîtb thîs matter la
the pre ent esson.

The MN TR OF MARINE AND
FISHMEIES.No, I never did.
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