
,3134-VOL. VI., N. S.]

U. S. Rep.]

LAW JOURNAL. r'Dccmber, 1870.

HlERRtICK V. WOOLVERTON.

2 Meto. '288; :lyers v. FUitchins. 4 Mass. 370),
three nionthsansd a half (Stevens v. Brice, 21
Plick. 193). and even two iiionths and a hait
(Losee v. Durki,î, 7 J. R. 70 ; ani Sice v. Cun-
ninghanc 1 Coven. 397, 404), have been deemed
suficient to dis-credit a note.

The statute of limitations commences to run
froin the date of a note payable on demantd,
whether without interes.t :Newnmjn v Kettelle,
Il Pick. 418; Larson v. Leinibert, 7 Halst. 247;
Kingsb#4rye v. -Buler, 4 Verm. Report, 458, or
whether it be with interest : Maso» v. .fotawk
is~ Co. 18 Wend. 267.

Cowat, J., in Wfethey v Andrews, and the
chief judge. in Merriti v. Todd, appeared to sup-
pose thant in regard to the time when demnand
notes becnme due, there wag a difference in
Eugland between those payable with intereqt
and those on demand morely. And yet 1 think
it wjll be found that no such distinction prevails
t he"e.

Formerly notes on dcmand were 1id ta bc due
ii'ieduttcly : Coop v. Doncister, Cro. Eizý 51S
Whero it was c.intended tînt the suid demani
was parcel of the contraot, se that the inoney
W is vnot dute until deinant, and tînt a demand by
bringing the action would not do, but the court
eàid, the duty of payment was "4a ,luty main-
tiiieîl, nul, therefore. tîtese need nu deinand. as
mn other cases :" Renthall v. Boyle, 13 MNodirm
Ilep. 38. Where in an action uipon a note
paîyable on demand,' it was moved in arrest of
ju-1ient that no demand was alleged in the
declaration ; but the court beld it to be a debt
in yrocenti, and that it was a debt plainly pre-
cedent to auv demand. Collins v. Demening.
3~ Salk, 227, decides the sarne point, îênd almo
bolds that the statuts of limitations conimencêd

miltitg frorn the date of the note. And 15
V'iLlet' Abr. 103, note, is to the sane point.

Tt is assumcd that the rule in Englanril now is,
that a note peiyable on demnand with interest. la
et lasîirîg security, and is not dishonoured until
pnyieit is demanded. In Barough v. White (ne
reporteI in 4 Barn & Cres. 325), which containo
at repert of what Wns aaid by enicb of the judges,
th(. question was whetber in an action brought
hY a subilequent holder of a note, on demande
with interest. for whichi he had paid value, the
maker 8hould b. allowed to prove the declara-
tinmîs of the first bolder white bie owned it, that
hi. gave no consideration for it tu the maker.
It was hleld that siuch declat'ations could not b.
g; vu n. And Bailey, J., in his opinion, says:

In this case no demand was proved, and the
ioýte being masde payable with interest, to Arnott
or order, inakes it probable that the parties con-
tenplated that the note shotild be flelotiated for
soine time." And ho also sail, that the Jefen-
dants di-1 not identify the first holder with
plaintiff, and that for these reasons the evidence
waï properly rejected. The three other judges
pinced their decision on the groutid, that the
4tclaration of a prior holder of a note cannot
be given in evidence againet a subsequent ne,
but thint such alleged facts must be establisbed
hy other proof. Atnd.'eh is the wtmll settled
law iu this State. It is trite that Littîclale, J.,
also sid 'hb thouglit the note not overlue, and
that it satmed t> liLf tli,t it W:is a Listing secur.
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ity. H.e, however, does flot allule to the faci
that it la with interest ; and Ilolroyul, J., sBaye -it
was not overdue, - for a note patyak4 le on detiietîl
ls not open to the sama suspicion, ais a note
ovurdue wbich is made payable et am particular
time." In Brooks v. Mitche!l, 9 Mees. & %Vels.
15, it was docided that a promissory note payn.-
ble on detmand, with interest, wai- not to te
treated as overdue, so as to affect an etorsoe
with any equities against the end,îrset', merelly
because it was endorsed oeveral years after its
date. Not an allusion is made by'any meinher
of the coutrt that the note was on intereit, auj
P'arke, B., reiterates the assertion. tit et pro-
nîissory note payable on dlemmid, - ciirco:ates for
yeeirs," and Ili8 current for auy length of tiaie."
And the syllnbus of the esse takes no notice
that the note was with.interest.

Biit 1 have said, that in Erîgland th,,re is un
differcu)ci'. iii tiis respecr, hetween notes on de-
mnd with interest, an:d notes oti denutnd, mure-
ly. And I think the manner in whicli thesqe two
cases are treated by the judres, showi titat tliey
un(l-r8tood the rule to be, aud tbis, thî'y wete
ontly al)plying the snme rule to theqe ilotes, wlîich.
they contjider applicable to ail ciller nlotes paya.
ble on deînîsnd la IIlytcood v ll'àtmson, 4 Bing-
haim, 496, the action was against tîte maker on
a note as follows : "l On demand, I pronmise to
pay te Cyrus Morrell, or order, £1,009, valua
receiveà " Which passel tu the plainitiff as
subsequetit holder long after it was executed,
and the defendant attçunpted to set up a defeuce
te it as againet the first holder. But the court
raled that the plaintiff wai enit-ted to rt'cover
on the grouud, that wlien the' p:aintiff t)ook the
note it was not îlishotioredl Aujl larke. J., said

IFor though the note w:5 ruaIte iii 18-24, it was
payable on demand. aud theret'sre could rtot bc
esteem'ýd overdue tili demand had heen made."
And the note was not with interest. I d-) not
know how the Eugl-,ish decisions on the sulbject
are to bc reconciled, for tIsse, cases hol, in
confliet ivith the previous decisions, that ail de-
mand notes are contiuuing securities, sud are
not overdue or dishonored tintil actual demand,
sud yet they continue to decide that the Mtatute
of limitations comnmeuces to min ag:siust theru
from their date: Norion v. E/Iam, 2 Mees &
Weah. 461. The action was on a note by which
the maker promised to psy £400 on demand
with simple interest, and the only question pr.-
seurted to the court was, whether the Mtainte rau
frai» the date of tbe note or front tinte of the
demand. The counsel attetnpted te draw the
ditincion that the note Wns payable with iute-
rest, and therefore could not be due immediately,
but tIse Court of Exoheqiier unaitiiiously repu-
diated the ides, sud say : "lThen i8 thtere any
difference when it is payable with intereît? It
ios quite clear. that a promigsory note. pamyabte
on demaud, is P. ps'eseut debt, aud is paytble
withont auy demaîid, sud the atatute be-iîis to
run from the date of it. Thon the stipulation
for comp.eneatioo in the shape of interest makes
no difeérence, except that thereby the detît is
continually inereasing (le die i» dieni " Atil as
to notes payable on demetul that do nlot stipîlistEl
for interest, the English decisions are uniformi
in declsring that the statute commences to run
from their date.


