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;‘L;::hhe knew that after his evidence was closed | of proceedings in courts of justice are familiar,

i €T evidence would be received from the plain-
pre, Vithout the defendant having notice of that
d“‘%edmg The plaintiff indeed swears that the
to eodant knew that the plaintiff would require

“all witnesses to rebut Henderson’s evidence.
mo’ Must the defendant have known that? the
oa‘"“ﬁ does not pretend that he communicated
“i;he defendant his iutention of calling euch
be €0ce, and even though the defendant might
2 °°Dlgnt to be absent at any future meeting,
foral‘,‘- 18 evidence had been given. that renson
Bup, > Absence will ecarcely account for its being
“ﬂpp“ed that he should not attend if the plain-
w 8hould be permitted to adduce fresh evidence,
th:“ we find bim attending regularly while all

Previous testimony was being taken.

U arbitrations, it is, in my opinion, the duty
¢ party acting in the prosecution of the arbi-
o0, whether he be plaintiff or defendant, to
. ® care that all proper snd sufficient notices
due Served upon the opposite party, and it is the

ty of the arbitrator, before he proceeds ez parte.
1o Fatisfy himself by sufficient evidence that such

tices have been given. Before an arbitrator

JUstified ip proceeding ex parte, he ought, in
tvig Opinion, to have before him the clearest

®Oce that the party not attending is wilful-
ber “enting himself; and, when a question arises

r Te the court as to whether an arbitrator has
iue:“lot been justifiedin proceeding ez parte, itis
the V'bent upon the party who did proceed before
tug; rbitrator, to adduce evideuce abundantly

Cleng 3 -
tengjp to satisfy the court that the party ab

tray

or: 8 himgelf had full notice of the meeting or
.na}:;"gs from which he was absent, so as to
ne ¢ the court to see clearly whether the ab-
"‘bile Was wilful or excusable, and whether the
in ;. 2tOT was or Was not justified in proceeding
be, ' Obsence. A verystrong case indeed should
A © to justify an arbitrator in so proceeding,
eg‘a‘;{,m'k‘h! be well perhaps that it should be
tity 1shed as a rule, that no notice would jus-
u,ei“f"h A proceeding unless it should convey
gor“" Tmation that the arbitrator will peremp-
wiy,| Proceed ez parte 1n dase the party served
fery;, C.Dotice should not attend, and the party
ary; rB 1t should, and even in such a case, the
Sery Mor should not proceed ez parte if the party
"’hniq Shoutd, before the day of meeting, com-
for j; “t€ to the arbitrator a reasonable excuse
'8 inability to attend.

ﬁeqnt‘h‘s case, I must say that I am not satis-
Thep, ¢ the absence of the defendant was wilful.
tve, 13 resson, I think, to doubt that it was
Magy 2egl'ge{lt. I am not satisfied that the
Motigy Contained in the affidavits filed upon the
Tep) Ave been displaced by the affidavits in
Dus;,i'“ 83 to place the defendant in the
g g of having committed a wilful default;
10}, 0. 20t think that a sufficient case is shewn
the , "¢ Justified the arbitrator in proceeding in
hay b“:"e" in which he did, ez parte. Whatever
thoge q the merits of the case, I canuot say that
8lop, 1° Precautions have been observed which
takey c'?“ld Justify judicial proceedings being

1 'ecfmhuued agninst a purty in bis absence.
“Tugg) ¢ome to this conclusion upon a carefal

el‘ntiq“ 02. the several affidavits, and a consid-
Whig) al} ;he abstract principles of justice, with

0 are couversant with the conduct

withoutseekingfor decisiouzin like cases,although
I doubt not that if it were necessary, abundant
authority can be found to support the conclusion
at which I have arrived.

As Udo not think that the arbitrator’s conduct
was wilfully improper, but that it proceeded
rather from ignorance of the judicial duties
of an arbitrator, the rule will be to refer the
matter back to the arbitrator, with such enlarge-
ments a8 may be Decessary.

I think the plaintiff must pay the costs of this
application. It was his duty to see that the en-
largements were properly made and notice
served, before he called upon the arbitrator to
proceed ex parte.

_—
Stacey v. McInTyYRE.
New trial to plaintiff on payment of costs—When to be paid.

When a plaintiff obtains a new trial on payment of costs,
he is not bound to pay them before the next assizes,
because, even had the costs been paid, the plaintitf
could not be compelled tq go to trial at such assizes ;
but he must be tout temps prist to pay the costs taxed to
defendant.

On 19th June the judgment for new trial was given, and
on 19th Augusy the rule was served, and on 30th Septemn-
ber the costs were tendered. Held, that the tender was
made within a reasonable time.

Arule to rescind a rule for new trial was therefore dis-
charged, but, as the costs taxed, which had (too late for
the assizes) been tendered and refused, were not paid
into court, without costs.

[Practice Court, H. T., 1870, Gwynne, J.]

O’ Brien, for defendant, obtained a rule nisi to
rescind a rule granted in Easter Term, 18G9,
giving plaintiff a new trial on payment of costs,
on the ground that the costs taxed under said
rule were not paid in accordance with the terms
of 8aid rule and the practice of the court in such
cases,

1t appeared that the venue in this canse wns
1sid iu the county of Elgin, and that the case
was tried at the assizes in and for the said
€ounty, on the 8th April, 1869, and that a verdict
was then rendered for the defendant on the first
cvunt, and for the plaintiff on the second count
of the declaration, with fifty dollars damages,
sod leave was reserved to the plaintiff to move
in Term to enter judgment for himself on the
first count,

In Easter Term last the plaintiff obtained a
rule nisi upon the leave reserved, which rule
was argued by counsel for both sides during the
same Term, and judgment thereon was reserved;
and on or about the 19th June last judgment on
the rule nisi was given to the effect that the plain-
tif should have a new trial upon payment of costa,

On 19th August last a copy of the plaintifi’s
role for sajd pew trial, upon payment of costs,
was served upon the Toronto agent of the said
defendant’s attorney, and the said copy was for-
warded hy the agent to the attorney.

On the 24th September last a letter wns re-
ceived from the attormey for the plaintiff, ask-
ing for the bill of the costs 8o required to- be
paid by the plaintiff; which was on the same
day forwarded by post to the Toronto agent of
the defendant’s atturney for taxation, and upon
the sAme day a letter was written and posted to
the plaintiff's attovney, informing defendant that
the bill had been so forwarded to I'fe taxed rccor-
ding to the usual course of practice, and on the



