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tb% lie knev that after his evidenco vas cbosod
f ithe vience voulti be mecoivoti frota the plain-

tir' eihOt hedefendant having notice of that
eroceeding The plaintiff indeeti avears that the
to defd8Dt knev that the plaintiff vould require
Il 081witnesses to rebut Hendemson'a evidenco.
PIC ilu8t the defendant have known that t- the
llartiff does not pretenti that ho cammunicated

tO the defendant his initention of calling euch
eqeu-lanti even thougb tho defendant might

econtent to ho absent et any future meeting,
te aIl hie ovidenco had been given. that relison

for absence wili @carcely account for its being
aýP8dthat he shoulti not attend if the plain-

titi ahoulci ho permitted to atiduce fresh evidence,
*lien We find himn attending regularly vhile aIl

ePrevk,1 i5 testimony was being taken.
1" arbitrationa, it is, in my opinion, tho duty

beParty acting in the prosecution of the ambi-
tkto wh ether hoe ho plaintiff or defendant, to

a re th at aIl proper andi sufficient notices
dr evdupon t ho opposite party, anti it is ihety Of the ambi imator, before lie proceetis ex parte..

to matisrY himseîf by sufficientevitience that such
la tiee05 have bee n given. Before an arbitrator
th Ibtified in pmoceotiing exporte, ho ought, in
t,,? 0 1>lnion, to have before hini the cleares

ince that th e Party not atteîîding is wilfal-
1;benting himself; anîd, vhon a que>tion arises

eore the court as to vhether an arbitrator has
notuw beetiijustifieti in proceeding exparte, it is

th0 - ent upon the Party vho titi proceeti before
e ftrbitr.ator, to atiduce evitience abundantly
Sen et to saiisfy the court ihat the parîy ab-

tn 111g himnself h at full notice of the meeting or
* Otligs9 froni wltich hoe vas absent, so as to
ahlei0l the court to see cla li ether the ah-

arbi Weas wilful or excusable, anzd whether the
h8tor vas or vas not justifieti in proceetiing

b0i bsence. A ver1 s3trong case indeeti @lît
ud rapd. to Ju8tify an aibitrator in s0 proceeding,

It night ho velI perhaps that it shoulti be
tir 1-shed as a rul, thuit no notice voulti jus-
thy-8uch a proceeding unles it shouiti coîîvey
t ori atioti that the arbitrator will peremp-

ItrYProceeti ex parte in haso tho Party serveti
Rer'v tn otice sihoulti not attend, anti the party

i t shoulti, and even in such a case, the
UOr ittatsor 'Shoulti not proceeti ex parte if the party~ hould, before the day of nmeeting, coin-

fr to the arbitrator a reasonable excuse
12 inabiîity to attend.

In this seIîutsytaIarfotai-
bt th ese ncet of th t defntint a iul

t ve renson, 1 thiuuk, to doubt that it vas
thit u, liefl. I amn not satiAfed that tho

h4ti c -ied in the affilavits fileti upon tho
te a ve been 'diupîcceti by the affidavite in

efK h place the defendant in the
%qdof nvun g committeti a vilfeul defauit;

tri lîavt. nOt thiink that a sufficient case is shevo
the "'Ju-%tifiedý tho arbitrator in proceeding in

'4 y~11~uner in whicb lie did, ex parte. Whatover
th)S th eonts of the case, 1 cannot say that
io lu' PrO n utions have been observeti vhichCcoutti .utftitlk.b or Cotiutiy ju<lic.aI proceedingq being

1 001110 cOtou against a Paîrty in bis absence.
P 3'Ie t this conclusion upon a caroCul

0rru"l4 f th veral affidiavits, anti a consid-01 il o tbttrat principles of juatice, vith
*b1h a&t hoare conversant vith the conduct
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of proceedingq in courts of justice are faii!ar,
vithout seekingfor decisions in like cases, al though
I doubt flot that if it were necessary, abundant
authority cen be found to support the conclusion
at vhicb I have arriveti.

AM I do flot tbink that the arbtitritor's conduct
was wilfully improper, but that it proceedt4d
rather from ;gnorance of the judicial dutieu
of an arbitrator, the rule wili be to tefer the
matier back to the arbitrator, vith cuch enlarge-
nients as xnay be necessary.

I think the plaintiff muet pay the coste ot this
application. It vas hie duty to see that the en-
largement, vere proporly made anti notice
served, before ho called upon the arbitrator to

poedex parie.

STACEY v. MLCINTYREC.
NVeut trial ta plat nt if on payaient of costs-When ta be paid.
When a plaintiff obtains a new trial on payment of Costs,lie is iiot bound ta pay thema before the iiext assizes,

because, even had the costs been laid, the plainitif!
could liot be compelled tg go to trial at snch, assizes;
but he triust be tout temtps prist tu puy tie custs taxed to
defendant.

On 19tli June the judgnsent for new trial was given, and
on lUth Auguse the rule was serveit, andi ou 3tt Septein-
ber the costs were teiîcered. IIeld, that the tender 'vas
mnade within a reasonable time.

,A mIe to rescind a mile for new trial wvas tîterefore ia-
charged, but, as the costs taxed, whichi lied (ton late for
the assizes) been tendered aud refused, were ilot laid
ino court, without cuats.

[Practice Court, H. T., 1870, Gu'yune, J.]
O'Brien, for defendant, obtained a mule niai to

rescinçl a mile granted in Easter Terni, 1869,
giviiug plaintiff a new trial on payment of coste,
on the ground that the costs taxeti under saiti
ru1iO were flot paid in accordance vith the terme
of said mule and the practice of the court in buuch
cases.

It appeared that the venue in thig cause vo)s
laid in the connty of Elgin, andi that the case0
vwas trieti et the asý.izes in and for the saiti
county, on the Sth April, 1869,' and that a verdict
vas tien renderoti for the defendant on the first
count, andi for the plaintiff on the second count
of the declaration, vith fifty dollars damenge9,
andi lave vas reserved to the plaintiff to L"v
in Terra to enter jutigment for himself on the
first count.

In Ea-ster Terni last the plaintiff ohtaineti a
mole niai upon the beave mesorveti, vhich rule
vas ergueti by counsel for both aides turing the
samoe Terni, andi jutigment thereon vas reserveti;
andi on or about the lOth June lest jutignient on
the rul niai vas given to the effect thlIt the' Plain-
tilffthouilc have a nev trial lapon pulymlent of c~G

On~ ]9th Auguat last a copy Of the pluinltifl'g
mile for saiti nov trial, upon payment of costs,
vas Sorvoti upon the Toronto agent of the said
defendant's attorney, anti the said oopy vas for-
vardeti hy the agent to the attorney.

On the 24îh Soptomber last a letter viii me-
ceiveti froni the attorney for the plaintif., ask-
ing for the bill of the costs 80 requimeti te- be
paid by the plaintiff; vhich vas on the ane
day forvardeti bvr poat to the Toronto agent o)f
the defendant', atturney for taxation, andi upon
the 5snie day a bitter vas written and postod to
the plaintiff's attowney, informing defendant that
the bill hac been so forvardeti to ho taxeul accor-
ding to the usual course of practice, and on the
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