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plaintiffs bad succeeded, subject to a dlaim for and a balance found due ta the
defer.dants for improverients under maistake of tte. There should be no costs
of the trial, to either party, because, although the plaintifis ultiniately suc-
ceeded upon one claim, they failed upon another ; the plaintifrs should have
the costs of their appeal to a Divisional Court, upon whicb they succeeded,
although thej- renewed their alternative contention there ; there should he no
costs to either party of the reference, which was for the benefit of botb, for,
although the defendants bad succeeded in establishing a lien for improve-
ments, the) were not in the position of a mortgagee or chargee who bas taken
possession in order ta obtain payment of his dent ; and the plaintiffs sbould
have the costs of the motion for judgment on f. -ther directions. J udgment of
FAi.coNJIRiD(;>, J , reversed.

J. C. Hami/ton. for appellants. W h. efeFtddee and T. J. Miain, for
respondents.

HIGH COURT 0F JUSTICE.

Boyd, C. NIERCEti v. NEFF. [Oct. 20.

Ebxecutorv ?nd aduffiisira/ors- 144/I -/)evi.- Powe r Io iuu'/g<gte--Payrnent
of deb/.r- Tries/ee Aci-Devou/ion of es/a/l A ct.
The testatrix devised land ta ber executor and truistees, and bis executars

and adnîinistrators, upon trust to retain for his own use for life, and directeci
that after bis decease is executors or administrators sbould sel] the land, and
divide the proceeds ainong lier clîildren.

Held, tlîat tbis w~as a devise of the farnm out and out as to the legni estate
-the words "and bis executors and adininistrators" being equivalent ta
Il leirs and assigns. I the executor bad the riglit by vi, tue of s. 16 of the
Trustee Act, R.S.0. c. 129, to inortgage for debts :and the nmortgagee in sucb
a mnortgage, made within eighteen nionths of the death, was exonerated from
aIl inqui rv by s. i9.

In'e Iai/leY, 1-2 Ch- 1). 273, aiid lit t- Tan yqUera(y, 20 Ch. D, 478, folloved.
The Devolution of estates Act, R.S.0. c. 127, does nlot apply to a case

where the execuitor acts under the will and the provisions of the Trustee Act.
J. l. leoaf for plaintiff. W H. Irving., for defendant Richardson. C. H.

P'orer, for ailier adult cdefendants. A. J. Boye, for infant defendants.

Rase, J]CON'EDERATîON LiWE AssocixroN z/. LATTFl. [Oct. 25.
Nolice o f tria! G/lose o'f P/aù~<--Ie~eig re c; i/ting M/zrd 1ýar-

lies Io defezzd.
Where a third-party notice had been served by the defendant before the

close of the pleadings between the plaintiffs and defendant, but the action bad
beeo set down by, th e plaintiff toi be tried at Toronto witbout a jury, and
notice of triail given before the plaintiffsý were aware tbat sncb third-party
notice had been served, and before notice of motion bac! been given by tbe
defendant for an order giving directions as ta the trial

Held, that the order made upan sucb motion, whirh perrnitted tbe tbird
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