
378 C'amfda Lawa Journai.

r REPORTS AND NOTES 0F CASES

]Dominion of Canaba.

SUPREMIE COURT.

Ontario.] JERMYtiN t,. Txw. [NI ay 2o.

Iuidcùr-6o-tr 1ict., c. 34 (0).), s. i-A mouni in da'iute.
Action by an assignee for tht benefit of creditors to set aside as a prefer.

..nce a mortgage given byone member of ani insolvent firm, upon his individual
real estatc, within sixty days before making an assignitient for the benefit of
creditors. The niortgage was to secure an indebtedness by the insoivent firm,
amounting te $2, 200. Before the action came on for trial, the real estate com-
prised in the rnortgage was sold ta a prier mortgagee, who, aiter aatisiying his
own claim, paid the whole surplus. ainouniting to $270, tO the appellant,
jeinyn. The action was tritd btfore the Chancellor on the a2th of April
1897, and ht <leclartd the mortgage to be void, and ordered jermyn to pay over
the $270 to tht respondent 'rew. On appeal te the Court of Appeal for
Ontario, BJURTO. C J.O., and M c.<,J.A., were of opinion that the
appeal shauld be allowed, OSLI'Rt, ).A., and Moss. J.A., were ai opinion that
it should be diarniiaaed. Tht appellant thereupan appealed to the Supremle
Court of Canada. U3pan the application ai tht appellant ta have tht appeal
allowed and the security appraved under a. 46 af tht Supremne Court Act
objection was taken that under 6o-6i Vict , c. 341)ni) s. 1 (C.), no appeal
lay, as the amounit in controveray in the appeal did nat exceed the suni of
$1,000. MIACLIENS.tN, J.A., held that under sub.aec. (V oaf the saine clause
£270 cotuld net he considered a% tht amaouut in controvers%. aid alsa that the
tite ta real1 estate or sonie interpst therein %vas in question, anwI that an appeal
%lauIld lie undcr sub'sec. (.0 of the saine clause. Tht appeal was accardingly
proceeded witth, tht appeal case was settled and printed, and fa-tumis were
clelivered by the appellant and respondent, and the ap)ptdt entered for hearing.
Upan the .tppeal being calied,

* .VXesii, for the respandent, objected that under the cirçutistancta there
* coutd be no appeal.

S H. -'aisre/s, for appellant, contra.

The Court (Sir lIk.RN R%,~ C.J. ,~ :kiA,(W NtEiW1,
an [ý- JJ.),'tnaniniotisly allowed the objection and quashed the appeai, but,

under the circunmatances, with cuats only as ai a motion hefore a Judge in
Chambhers. The Court waâ of apinicr.n that sub-sec. (f) could îlot affect ti.-
construction of sub-sec. (c), and that as tht anly possible resuit of the
appeal would be the determination ai who shauld receive the $270, the cate
waa governed b>' sulh-sec. ~cand did fall under sub-sec. ka',.


