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UNITED STATES REPORTS.

BkCON's APPEAL -MMtAY ANN BA(OeN'S ESTATE.

Tiues-Excted sand fxweolrq
1. At trust t" r"'dîc s ad PaY oser the inie of reat arnd

poîseîut estato te a iîiertedl wonîic fer lie sud et hier
deatli te coiiiey te lier ît'ht herin te te sielple, «s5t
attive trust whîeh dos cet rc e on discevettus,' aut
ciuees tîntîl tlîc death o f the ce. tui que trut. bu

2. Tthe trust te ceîivey te tie îîglit heirs is uet ail activ e
trut, t, t the trita estato ý texcuted il, thli.

3. Thte cele ini hely's case îlots net aly. hocau, cth,
cet tii ust lia oily an eqit ,l r t1 for lite, whtee
tii re iiîder te lier 'e riglit heir'L,1 -' t a tcU.

4, lie ae iîof 8 tiîil, 1833, osect. 12, pre-î-dWng a' aiu't a
lot , utîît3 1p 4,i1 te tases winsrs a legiaey ts cearly
lgît cii by stsaert to u tr

[Phlt Lse. lut., May 22, 186S.]

Appeal of Gecrge W. Bacon sud others fromn
tise decree cf the Orphana' Court cf Philsîlol-
plili, cenfirming the report cf the auditor lu the
mitier of the acceunit cf the exeCtors cf Mary
Ancl Bacon, decea.,ed.

The opinion of the Court was delivered May
7, 1868.

SîtcveC, T.-Tliere are two controllinig ques-
tions lu Ibis case, The first is, Nvliellier the
trust created hy the wiil of Joafn Warder, for the
use cf his eiaughter Mrs. Bucon, conlinued
dlurilig ber life, thcnglr she Survived her lîusband,
and the second is wbether tise estate given lu
î-eiusinder te lier right beirs wss legal or equit-
able. Uponi the anacvers te ho gloen te these
questions depends the rightful determinstion cf
ali the matters lu ceîitroversy hetween the
parties,

By tbe disposition first miade by the testator
lis sonsa usre constitutedl trustres cf certains seai
cîltîite, fer the scie and separate use cf Mia.
Bacon, during hiec ustural lif, sud, after ber
docenise, for the use cf lier Iîusand, ini casa hae
slîouid survive ber, sud, sfter the death cf hoth
MNr. sud Mrs. Blaccn, for the use cf bier rigbt
beirs, aud tc be couvsyed sceordingly. By this
dispositionu, no active duties were imposed ripou
the ttustees during the life of iitrs. Bacon.
Tbey cote mnade more depesitarios of the titis.
TPe cuîiy couceivahie purpece of the trust iras
te mainitain a seperaite u"e for a married woocîsu,
sud te proteet the property against the, inter-
férence cf bier buahand. On the accomplisbment
of that purpose, the estato of the trustes must
have oeile. ('neequeînîly bsil this disposition
cf tbs leststor's wiii remained uncbsnged, wlien
Mis. Bacon becamne discovert hy the death cf ber
bushand, the legs1 estate would hy operation of
laNy have im-icsdçiaieiy vested lu bier. But the
testaîcr did net leave the matter thus. By
a celîcil le lis wil lie reveked se munch of it as
veseted any ceai estate imîuedistely ln either of
luis dauglitsrs, sud lu lieu thecsot, bo devised
Ilicir portionls to the saura trustees, lu trust te
rccive the incarme tîsereof, aud psy it aver te
tus ilangliters rspecîiveiy, for the sole sud sep-
suite use cf esch dsughter dnring lifo, sud tben
te lier husltand, lu case a liushand slîould survive,
and afîsr the docease cf the said dsughters sud
their Puehisuds respectively, the said portions te
ho cciiveyed te the riglît boira cf the daugliters
respeclively, lu fos simnple.

It la ohvious that tbs trust substituted hy the
codicil is veiy unlime that set up, at first, hy the

ciii. It is what is deuominatod, an active trust.
It iroposed upon the trustees duties heyond that
of psively holding the titie. And they were
constant and continneus, net rit ail dopendent
upon the coverture of Mrs. Bacon or any of the
daughters. The trustees were to reeive the ini
core of the property and p ay it river. For this
purpose the titie was given to them, and for this
purpose it was necossary tbey should blîod it
during the life of the cestui que trust, led the
trust ne other abject than the special one of pro-
teeting the property frcm the seporate use cf
the daughîers, il might have heen left as it was
flrst constituted. ie imposition cf a duty te
reccive and psy over the inceme would have
beeni needless. But tihe inju nction of active
duties duriuig the the 11fc of oaci danghter
evinces a purpose beyond that cf msiritsiniîîg
separate uses, It involveél the tiecessity cf
management and cars cf the reit estate, sud cf
prcervatiuii for those entitled iu reiuainder.
The distinction hetween an active aud a passive
trust. so well estahlisbed lu England, la fully
recognized wvith us ln many casses, and il is cne

'cf inueh importance. It was well said hy
Sergeant, J., in Veaux v Petrle, 7 W. & S. 19,
that uciless thie distinction betwoen those twvo
classes cf trusts ha regarded, their existence
cannlot ha preserved. So long as active duties
remalu te be perforrned by the trustees thre legal
estate mnust continue iu themr to esiable the per-
formance. It canncot, therofore, ho heldi that
the purpos cf the trust instituted hy the testa-
tor were ail acemplishodl wheu the bcebaud cf
MXrs, Bacon died, and that the legal estate cf the
truste"s then terrnated. 11cr interest trader
ber fatbrr's wiill was ot1uitable, aud the use
liraited for hier was neyer executed.

The second question te ho aris-ierud is -whether
the estate limitod lu remainder to her riglît heirs
-was legal or equitahie. If it wss legal, tire rule
iu Shelley'a case bas tic applicahility, sud Mirs.
Bacotî's estt was hut an estate fer lifo tlîoogh
a remainder was given hy the wili te ber heirs.
As alroat]y neticed the codicil directs thîît the
tities shall be beld by tbe trustees lu trust te
receive and psy over the incarne during tis life
cf ecl dauglîter, and cf hier liusband, if lie
shculd survive lier, anti thon th-, portion cf eoh
te ho conveyed te the rigbt beirs cf th e daughter
lu fee simple No other duties toward the ce-
maindermen are prescrihed, than ta convey te
thora. The trustees wcre net te recoivo tue lu-
coume sud pay it over te thoîn. They were net
ait liberty te beld s single heur for thie use cf
tliose in remainder At most tlîey wcre but
the conduit thrcuglî which the tille was te pass.
Yet it must hoe conceded thit iu Eîîgisud the
more duty te couvsy, is suffioient te proveut the
execution cf su use uîîder the statuteocf uses.
There, under s trust te eenvey, ture legal estate
romains lu tbe trustEsc until hoe uakes tue con-
voyance, the reaýsen given Poing tiat it ls usecea-
ssry lui order taenahie the convsyaice, te ho
madle. It mîglît ho doubted whettier lucre la
aîîly sncbi secesstty, fer a power wou'dç answer
the requiremont as well. B!et lu tbis Stite sehen
lands are giveu hy 3villin trest te ho coriveyed,
choc no altier poweer or daty is assigiied te the
trustes, wben lie has noîhing te du witlî the ou-

joymount cf the propai ty, and le only an insîcu-
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