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ELECTION CASE.

(Reported by EENiRy O'BaxsN, EsQ., Barrister.at-Law.)

REG. Ex REL. FLÂTER V. VANVELBOR.

Muai cipal elecion-Qualification of caitdidate--Effect of
incum2rrances.

Held, that the filet cf the PrcPertY on which a candidate
secks te qualify being incuinbered, cannot bc taken
ino consi(leration for the purpose of reducing the amouint
for which hie appears te be rated on the roll, which must
be taken to bo conclusive as to his property qualification.

[Chambers, March 16, 1
8
70.-31r. Dalton. J

It was alleged in the statement cf the relater,
that Daniel J. VatiVelser had net been duly eleet-
ed, and had Uujustly usurped the office cf deputy
Reeve in the said Township cf llarwich lu the
County cf Kent, nder the preteuce cf au edec-
tien beld ou Meonday, the 3rd cf January, 1870,
and it was declared that he, the said relater, had
an interest in the said eleeticu as a Voter, and
the following cause was alleged why the electien
cf the said Van Velsor te the Said Office should be
declared invalid aud veid, namely: That the said
Van Velsor was net duly or legally elected or re-
turued, lu that he was net qualified, net having
sufficient preperty qualification, he beiug assess-
ed aud rated as a freeholder ou the last revised
Assessment Roll cf the Township, for certain
lots, which were assessed aud valued lu the whel e
ou the said Roll, at the snm cf $470; aud ahl
the said lots were, st and before the said electien,
cucumbercd by a mertgagc made by the said
VauVelser, te secure paymeut cf $1125, sud
which was still unsatisfied sud uudiseharged,
sud, also by a writ of fieri facias againat the lande
sud tenements cf the said VAnVelser and others,
aud which, at the time cf the said dleetien, re-
maiued for executien lu the hsnds cf the Sherlif
cf the C9 uuty cf Kent, hsving beeu delivered te
him ou lest April, 1869, and these incumbrauces
wcre mucli more thau the value cf the said pro-
perty.

A number cf affidavits were filed on both sides,
on which there was much discusssion, but the
main facts neeessary for the ceusideratiou cf the
case, sud on which it turued, as found by Mr.
Dalton, wcre as follows : That the defeudant was
assessed as abeve, at $470: that the mertgage
spoken cf was eutirely paid before the electîcu :
that the abuve judgmeut was paid or assigued te
the defeudant since the elction: that, at any
rate, since November hast, the defeudant had
lu his possessIon goode hiable te the ezecuticu te
an amount greater than the amount cf the judg-
ment; but both the writ sgaiust gonds sud lands
etilI remained lu the shcriff's haude.

John Palter8on, for the defeudaut, shewed
cause. The defeudaut having paid the mortgage,
that objection falîs. The defendaut has goods
sufficieut te covcr the execution, sud as th writ
against goods muet be *atisfied firet, the writ
agaiust hands is rcally ne inoumbrauce.

O'Brien for the relater. The defendant has
up te the prescut time preteuded that these in-
cumbrauces werc bona fide charges ou his pro-
perty, and it is only wheu it suits hie puroe
that they are preteuded te be paid or assigued;
but the fi. fa. hands 18 iu fact au incumbrance,
even if there are goods te satisfy the claim, it,

binds his iuterest iu the lands, though no sale
can take place until the goods are exhausted.
[N.Mr. Daîton-Cau the fact of an incumbrance on
the preperty, whereou it 18 scnght to qualify, be
taken into couaderation here ?] The statute is
silent ou the point, but it coutemplates the neces-
sity of the candidate having a property qualifi-
cation : sece 29-30 Vie. cap. 61 sec. 70 ; and in
Blakely v. Canavan, 1 U. C. L. J. N. S., 188 ; it
secms te be taken for grauted that the iucum-
brances are to be dcdueted froma the value as
rated. There is, however, ne express decision
on this point.

MR. DÂILT1.-Substautially the defendant
was qualificd. Is he technically se under the
statute ?

At the time cf the election the judgment and
the writ againet lands remained a charge. To
satisfy that judgmnict the defendant hsd goods,
sufficieut in amount, sud a writ upon the judg-
ment agaiust goods wau la the hiaude cf the
sherliff.

The enactment as te qualification is sec. 70
29-30 Vie. cap. 51 : IlThe persons qualified te
be electcd Mayers, Aldermen, Reeves, Deputy
Reeves, and Councillors, or Police Trustees. are
such resideuts cf the municipaîity withiu which,
or withiu two miles cf which, the municipality
or police village is situate, as are net disqualified
under this Act, aud have, at the time cf the elcc-
tien, on their owu right, or iu the right cf their
wivcs, or proprieters, or tenants, a legal or
equitable frecheld or leaseheld, ratcd lu their
own names ou the last revised assessment rell cf
such municipality. or police village, te at least
the value followiug...Then fellew the Amounts
in different cases, and in this case te $400 free-
hold, or lcaschoîd te $800.) "6And the qualifi-
cation cf all persens whcre a qualification is
required under this Act, may be cf an estate
either legal or equitable."

Now if the defeudaut's asaesscd qualifications
cf $470 is te be affected by the charge cf the fi.
fa. lands, that is, if the amount cf the judgment
is te be deducted from the assessed value in cern-
puting the amotnt, iL would perhaps be difficult
te decide that the possession cf goode by the de-
fendant could avoid that resuit. Fer though
the geeds must first be exhausted before the
lauds eau be sold te satisfy the judgmeut, or even
though the defeudaut had moncy in the bank for
that purpose, stili, if liens and encumbrar.ces are
te be takea inte account, the fi. fa. lands, so long
se the judgment is unsatisfied'remain a lien-and
it would perhaps require some express provisions
te enable me te set firet againat that lien Cther
eouutervailing assets, aud thus te free the land.

But eau charget; cf this nature be taken jute
acceunt at alI ? I have looked for cases upon this
peint but find noue-I fiud the point taken in
argument, aud lu one case uoticed in the judg-
ment, but neyer that I ean see decided.

The words cf the statute are, "lhave at the
time cf the electicu in their ewn riglit, or in the
rigbt cf their wives, a legal or equitable freeheld
or leaschcld, rated in their own names on the
lait revised assessmeut roll cf sueh municipality
&0. 1 If the clause means such a thing, ne word
is said as te the value bey~ond incurnbrances, or
any thing at sîl cf value, except the value as
64rated " by the assesser. The facts necessary
lu strict grammatical construction are, that they
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