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We return, howcever, te the case before us.
The property-the liability of which under
the covenant to maintain tbe sea-wall was the
question in (iispute--formed part of one of
these estates, lîaving been conve ed by the
grantee un(ler the deed of partition to a pur-
chaser in 1(829, and b)y hiixu, in 1862, te the
present defenda~n t. This genitlemian contendcd
that lie %vas a î>urchaser for value without no-
tice of the liability uuîder the covenant te re-
pair, andl tiiereibre exempt firoîn the obligation,
becanse the contract under whichi he purclîased
contained a clauise prohibiting hini frein in-
quiring into the titie previous te the convey-

ane f 1829. 'Fîce i-; no doubt that a special
conidition of sale iîtngthc extent of titie is
ne ecus for a 'îîlîîotnt îusîsting on1 the
proOttiti et a (ieed bcvoiîîd t1iose bruiits, of
wh1uch lie had( notice: 1ie V. Jfornrniond, 30
Beav. 41);-. 1Bt in this instance the defendant
put in evidence to shiow that neither lie nor
'bis solicitor, band any knoNvledgc or belief that
sncb) an oliaLo~existed. The main question

tlîeelèrebcfîrethe (Court ivas tilis, wvhetlier,
ithe a1,s,,tce oif act ual notice of the obligla-

tion, tuie defendants wvere bound to repair, upon
the oligation of niaking enqniry arising from
the nature of the property-so as to amount to
Consýtructive notice.

It -il ardl to imagt-ine a case to wbich the
doctrine of implied or constructive notice ap-
plies net re nearlv than the situation of an
owner of itiarsil or feu land lying below bigh
water mark. It tnust be obvions to any per-
son of ordinarv (liscernm eut, holdling- land in
sncb a district to wi.it lie owes bis pirotection
froni the risiing tide. No person, iudeed, pur-
chasing property of this kind cotîld shut bis
eyes te the làct that the '-cry existence of bis
estate is due to the bank wbicbi proteets it
being properly maintained. Nor, as we tbiinkç,
can a man be beard to say that be is exenmpted
from. liability, and which a reasouable person
would be bound to make.

The case of Rie. v. Tlîe ('ornmis8ieners of
Sewcers of the Gouzîty of E&mex, 1 B. & C. 477,'wbere the duty of maintaining a sea-wall was
cast on a proprietor by reason of frontage,
seenis to decide nierely this, that wlhere an
ewner of land in a level is bound te repair a
sea-wall abntting on bis land, th'e other owners
in tbe samie level cannot be called upon to
contribtîte to the repairs of tbe wall, although
it bas been injured by an extraordinary tide
and temnpest, unless the damage bas been sus-
tained witbout tbe defai of the Party wbo
was bound te repair. Tbe case is sbortly
reported, at least sbortly for such laborions
reporters as Messrs. Baruewall and Cresswell,
and does not; appear te us te do much more
tban explain the circuuîstances under wbicb
one wbo repairs by reason of frentage is en-
titled te contributions from bis neigbibours.
The Master of the Rolls, bowever, treats the
judguîent of Abbot, C.J., in that case as laying
it down as a proposition of unquestienable lav,
that ail persens enjoying tbe benefit of a sea-
Wall are-%und, and are liable at coînnon

law, to repair and maintain it in tbe absence of
any special custoîn to tbe contrary, or soe
special contract exempting tbem. 'IlThat, in
my opinion, establisbes tbis proposition as a
necessary consequence,"' the Master of the
Rolîs is reported to bave said, "Ithat ivbere a
man beys land below tbe level of higb water,
and wbicb wonld Uc daily covered by tbe
overflow of sea water werc it not prevented by
tbe obstacle of a sea-wall, tbe purchaser lias
notice, and is already made aware, that byoiaw
lic is hiable te contribute te its repair."'

It is plain, bow'ever, tbat tbis is a doctrine,
15bicb, unlcss gnarded in its application, ac-
cording te the view of it taken by bis Lordship,
may readily Uc carried tee far. To allow lia-
bilities net mentioned or rcferred te in the
deed of grant te be implied against the pur-
chaser would, in our judgment, bc against
public policý as tending te affect the security
of possessions. T.he only exception that ougbt
te Uc allowed is in cases wbere liability is, as
it were, necessarily appendant te the estate,

s ntecse of an estate baving a sea-wall
for its frontage, wbere if a person teok it with-
ont notice of tbe obligation te repair, the
inférence would Uc irresistible that it was
incumbent on tbe owner for tbe tume being te
repair tbe sea-wall te tbe extent of bis frontage
for the benefit, net of bitnself mereli-, but of
ail the owners of land in tbe saine level. We
think that ne stronger case can Uc conceived
than tbis. Thle pr'nciple, in tbe opinion of
Lord Westbury, C., and of tbe Master of tUe
RelIs, was carried tee far in Pver v. Carter,
1 Il. & N. 916, 5 W. R. 371. The Court of
Excbequer beld, in tbat-case, tbat even in tUe
absence of any reservation in the deed of grant,
the right te drain is rcserved by implicationl
of law over tbe part granted iu faveur ef tUe
part maintained, inasmuch as tbe grantee mnuSt
bave known that tUe water frein the heuse
must drain somew-liere, and wak therefere put
upon enquiry. Now, an implication ef thig.
kind, in our humble judgment, is by ne meafl9

se streng as the implication in tUe fermer case.
Drains are under ground, and do net meet tue.,
eye ef an intending purchaser in tUe sanie wal
as asea-wall. And it is byne rneans aneccssitl..
tbat a bouse sbould Uc drained iu any particll'
lar direction, or should Uc drained otherwýi$Ô
than inte a cesspool situate on the premises;
and the exact state of things could perhaPO
only Uc asceatained after a more careful jiO'
quiry tban an intcnding purcbaser is usuallf,
able te make. But wben a piece of land i0
belew tUe level of tbe sca, wbicb is exclud'9,ý1
freni it by a sea-wall, tUe truth of tUe mattIO
is obvieus te tUe capacity. Lord Westbu9"'
C., evidently thougbt that tUe doctrine of -
ferential notice bad been carried tee far whe"
he se poîntedly disapproved of P1yer v. (arte'f
iu bis judgment in îSuffield v. Brownt, 12
R. 356. We boe we shaîl net Uc thoeUgb t 'Il
presumptueus if wc submit tbat Sujfield è.Brown7 gees a little tee far upon the Otb'o
side of the truc principle of equity. It Iibe seen, if we mistake net, that Lord Westb'al


