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tend as returning officer at the polling bootb,
but the deputy mayor atterided for him, except
that during an hour and a hRif in bbe middle of
the day the mayor himsalf attended, when find-
ing lie was too unwell to continue lie withdrew,
and left the deputy nusyor lis bis deputy. Thie
ret.îrn of~ himself and tlie three others was made
iis beirîg duly elected, and he subsequently, and
liefore tlie 9tli Novembler, rmade tbe daclaration
required by sect. 50. Mr. Moore lad -ittended
to quialify, but was refu4ad. Upon the 9th Nov.
Mr. Blizard, finding tînt as returning officer lie
was dibqualified from being elected, resignad bis
office of town counicillor, payimig £10, thc amount
provided in such cases by the by-laws, which
resignation was unanimously accepted by the
courîcil. This ruie was moved for on the 12th
Noveruber.

Powell, Q. C., now showed cause, and argued
that, as Mr. Blizard had resigned bis office before
this raie was moved for, the mule was uselese, as
lie no longer beld thie office from. which it was
the oliject of tbese proceedirigs to remove him.
He was stopped by the court.

Cook, Q. C. (Dowde8uell witb hiru), in support
of the rule, argued that, as rlie rel t or bimself
clainicd the seat, inasmucli as the votes given
for Mr. Blizard, wbo wao returning officer, were
thrown away (Reg. Y. Owen. 28 L. J. 816, Q B.),
it was nccessary that Mr Blizard shoulti disclairn
thc office, which he could only do upon a quo
warranto information; that it is neccssary for
the relator's purpose, as be dlaims thc seat, that
iL shouid appear upon record tbat Mr. Blizard
had inrmuded into iL, and that a niera resignation
was no admission that he was not lawfuliy elcct-
cd; that a writ of mandarnus would flot do, as a
returri miglit le nmade to it that Mr. Blizird was
clected, Reg. v. Wardiow, 2 M. & S. 75; B ey. v.
Jflorion, 4 Q. B. 146 ; Reg. v. Ilartley, 2 EII. &
]31a. 143 ; Rey. v. Earnshaw, 3 El[. & Bla 143,
fc.; Bey. v. Sidney , 2 Low, Matx. t Pol. 149.

P'owell, Q C., was beard ini rcpiy.

CocEBuatN, C. J.-I amn of opinion ibat this
mule sliould lie made absolute . At first Il car-
tairily entertained a strong opinion tliat the rule
was unnecessary and sbould therefore lie dis-
cbamged; but I amn bound to adnmit that Mr.
Dowdeswell's argument lias convinccd me tbat
it sbould lia made absolute. In an ordin«ary case,
if a man is elected and discovers that ha is not
qualificd, I arn far from Saying that a procceding
by quo warranto is necessary in order to divest
him of bis office. The cases cited bave mostly
been whvere the party elected bas mesiguied bis
office after proceedings bave been commenced
against him. I do flot decide with meference to
tii0 5 0 cases. In this case thie facts are very dif-
fereîît. If the purpose tof this application were
tiierely to procure a vacancy in tbe office, I sbouid
lie ot opinion tînt a resignation would accomplisli
that olject as effcctually as a quo warranto infor-
Itiutiori. But lare the proceadirigs are instituted
la relâtor, who not înerely questions the qua-

lifieuntion of tbe party, but dlaims the office liim-
'Self Ha gives notice of bis designi, aud says
tîlit bbc votes given for bis opponent are tbrown
away, and tiat the effect is to place lim in lis
Position. Now, to enable Mr. Moore to obtain
that po8ition and lie admitted, it muet neceEsamily
lie assumed that tIare neyer wqs an election of
Mr. Blizard at ail. A resignation impiies that

ha lias been elected, for a mali cannot be said to
resign an office to which he bas flot been elected,
and to receive a resignation i8 also tri assume
tiat the party bas been electcd. To refuse this
rate, therefore, weould ha to deprive 'Mr. M'oore
or the advantage to whicb he is entitled. xndý le
uxerely to drive hini to a new electioîî. I admni t.
t erefore, that Mr. Dowdeswell is riglit in sny-
isg that it is an act of justice to MIr. Moore to
iiiike this rule absolute. He lias a riglit to a
jidgrnent which shows that NIr. Blizard was an
jatruder into the office, wbereupori lie cari corne
to tliis court for a mnandaimus to he lîimbelf ad-
tritted. Tlie rule will lie made ab-o1ute accord-
irgly, unless Mr. Blizardl uiiiIpîtkes at onîce to
d:sclaim. As regards tia cnsts, it senils tiiet
.Nir. Blizard, as soon as lie becaime awire tbat lie
really was disqualified, did ail in bis power to
divest himself of bis office; it is hardly fair,
tierefore, that he should lie maddied with the
costs of this rule. 1 think the only costs ha
sliould lie called upon to pay, are tbosa incident
10 the disclaimer.

Lusir, J-I entirely agree witb nîy Lord. I
certainly at first thouglit that this ruie was use-
less, but I arn convinced that it is otlierwise. A-
tir. Moore himself claims the office, a mare resigS
ration is flot sufficient, and lie is entitled to a
disclaimer from Mr. Blizard.

Rule absolute.

CORRESPONDENCE.

Thorold Division Court--Dismissal of thLe
Clerk.

To MIE EDITORS O'F TME LOCAL COURTS' GAZETTE.

Gentlemen,-Your insertion of the follow.
ing wilI confer a favor upon the subseriber.

At the sittings of the court, held here on
25 Nov., 1865 the Judge impoxed a fine of
$10 upon a suitor for an assault comnuited in
the Court, which he says he ordered to be
paid in 24 hours. Suffice for the present to
Say, that three montbs passed away and the
fine was not paid. Oni the 1Oth of April last,
the Judge enquired whether the fine bad been
paid. I replied that it had not ; and, amongst
other things, told him, I had been advised that
I had no authority to issue process,. as the
natter then stood. The Judge said I needed

no further authority, and the fine mnust be
collected. I went to work to see how I could
meet the Judge's views, and on the 1 3th A pril,
sent him a note as follows :-" The imposition
of the fine upon - is the first instance within
mny fifteen years experience as a Clerk of this
Division court, and being anxious to, acquaint
uiyself with the mnethod of proceeding, 1 find
in 22nd Vie., Cap. Consolidated Statutes, Sec.,
182, 'what, to me, seems to meant that the
warrant should be issued by the Judge-I
would be glad therefore to receive further in-
structions froin you in this matter. "

MY note was returned by the Judge endor-
sed as follows :

',Mr. Keefer will, in forni 62, Division Court

Rules, find the warrant., as soon as it is pre-
tpared i ilb gndby Mr. Price."
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