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See billon \. O'Brit h. Ill Cm <\ C. 245. As to excess <ee sec- 
tion (Mi. Set- also sections 41 and 68.

If it is nttvewtry to effect an am-st to use force and in course 
of the struggle the iterson the officer is trying to arrest or any one 
assisting him in resisting the arrest should b«; killed, the officer at
tempting to make the arrest is not liable criminally nor civilly ; but 
should it be the officer or any one aiding the officer that should be 
killed the person killing him is guilty of murder. If. v. Porter 
(18731. 12 Cox ( ’. C. 444.

40. Di ty or I’krmOK Arresting.—It it* the duty of every 
one executing any process or warrant to have it with him, 
and to produce it if required.

2. Notice.—It is the duty of every one arresting another, 
whether with or without warrant, to give notice, where prac
ticable. of the process or warrant under which he acts, or of 
the cause of the arrest.

3. F mu he in Dvty.-^A failure to fulfil either of the two 
duties last mentioned shall not of itself deprive the person 
executing the process or warrant, or his assistants, or the per
son arresting, of protection from criminal responsibility, hut 
shall lie relevant to the inquiry whether the process or war
rant might not have been executed, or the arrest effected, by 
reasonable means in a less violent manner. 55-56 V., c. 29, 
» 32.

See ( odd v. t'nbr. 1 Ex. 1». 352; If. V. ( any. 14 <*ox C. C. 
214 : If. v. Cumpton. XV»rb. Iy-ad. Cas. 215. aud cases there cited. ^

41. Peace Office» Preventimi Escape.—Every peace 
officer proceeding lawfully to arrest, with or without warrant, 
any person for any offence for which the offender may lie 
arrested without warrant, and every one lawfully assisting in 
such.arrest, is justified, if the person to be arrested takes to 
flight to avoid arrest, in using such force as may t>e necessary 
to prevent his escape by such flight, unless such escape can be 
prevented bv reasonable means in a less violent manner. 55- 
56 V., c. 29, s. 33.

See section 66, as to excess.

42. Private Person Preventing Escape.—Every per
son proceeding lawfully to arrest without warrant any person 
for any offence for which the offender may lie arrested with
out warrant is justified, if the person to be arrested takes to 
flight to avoid arrest, in using such force as may lie necessary 
to prevent his escape by flight, unless such escape can be pro-


