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the omission to notify the agents of the vessel of the condition of
the sale before the delivery of the merchandise on board. Nor
does it appear that they were aware that the vendee had anything
10 say to the agenty of the vessel in respect to the shipment.

There is still less reason to censuro the plaintiffs for an omission
to notify the agents of the vessel that the sale was a conditional
one, when it is observed that the defendant delivered bills of
lading to the vendee before the merchapdise was actually on
on board the vessel, and that an advance of St1,000 had been ob-
tained thercou by the vendeo from thitd parties on the same day
that they were obtained.

It appears also that the vendee was in insolvent circumstances
for seine years. This was a citcumstance calling for cuution by all
paties who were dealing with him when he required credit.

1t would seem that the agents of the vessel relied exclusively
upon their knowledge of the character of the shipper (Woodhull)
for integrity and fair dealing, and that they delivered the bills of
Sading to him in the trast and confidence which they had that he
would ship the merchandise as agreed, and surrender the shipping
receipt when requested.  This confidence was mispliced. and they
have suffered loss from that cauge, and not for the resson that
the plaintiffs did not infurm them of the terms upon which the
werchaudise was agrecd to be 80ld ; a notice wholly unusual, and
which tiie defendant could not espect.

It is urged that the custom above mentioned 43 invalid, among
other reasons, because it tends to establish the negotiability of a
new and unusual instrument in writing.  Some of tha witnesses
state tho custom to be that the bills of lading are delivered to the
party who presents the shipping receipts, but the statement more
accurately given, I think, by the other witnesses, ig that the cus-
tom is to give the bills only to the party on the surrender of the
receipts.  Some.imes thesurrender of the receipts is waved where
the responsibility of the parties u.re well known, Such instances
arc like the prasent one where confidence or credit is given to some
well-known party.

Some of the witnessess state that the bills are given to the per-
son who presents the receipts vuless susy lclon is awakencd.

There ¢an be uo conclusion drawn from the whole evidence
that the receipts are negotiable, or that the holder of them is en-
titled to bills, without further question as to the right of the holder.
The receipts amount to a strong presunption that the holder is cu-
titled to bills of lading for the merchaudise mentioned in the
receipt, but the preseutation of them does not preclude further
ingqwry.

Ou the other hand, if the shipper, or any other percon demand-

ing bills, were unuble to exhibit and surrender the shipping veccipt,
it would present o strong case for suspicion, and the owners or
agents shiould make inquiry before dehivering the bills.
The custom scemy to be uniform, well known, and pot
unreasonable.
It does not invalidate the custom, Lecause the vessel eannot be
compelled to give receipts, or the shipper to take them. i
The shipper may still insist that be will ship only by such vessels

The agents of the vessel hald given credit to an insolvent dealer
with them to & certain extent, in agrecing to rely upon him to de-
liver # large amount of merchandise cosered by the Lill of lading
and bad bound themselves to give him the exclusmse right to ship
a particular kind of merchandise for the ensming voyage. They
might have had faith in bis personal character for integrity, in-
ducing them to overlook his want of pecuniary responsibility, witn
slender additional security, but there is ne reason to believe,
from the evidence, that tho piaintitfs had any such faith.

The exception in this respect is not well taken.

The defendant gave evidence of the nmount of the freight that
would have been carned had the merchandise so put on bourd been
carried to itsdestination, and the loxs and expense erising from
the delay of the ship iu takiog it out, and restoring the cargo

which had been displaced in removing the plaintifis’ merchandise.

The Judge was requested at the trial to charge that the defend-
ant Champion was entitled to be allowed for these items, if the
jury should find for the plaintiffs upon their clain for the mer-
chandise so shipped. Thejudge declined so to charge, and the
accepted to the ruling.

The voyage has not yet commenced. The ship has not yet
broken ground.

The ouestion docs not appear to be free from doubt, whether
a shipper who has contracted for freight may not remove his
shipment under such circumstances without payment of any freight
affording only a full indemaity to the vessel for the breach of bis
coptract for freight.  The vessel might fill up with cargo on the
same or better terms, and sustain little or no damage.

The folowing cases ave adverse to the claim of the vessel: 3
Gy R. 92, Bailey v. Damon; 5 Binn. R. 392, 401, Clewson v.
Long.

1n the present cace there was no contract between the plaintiffs
and the vessel or her owners. The plaintiffs were willing, and
offered to permut the merchandise to be carried by the vessel for
their ‘account on the samie terms as it had been received. The
defendaut, Champion, however, refuscd to rcoognizo the title of
the plantiffy, w1 tu deliver them Witls of lading.  The plaintiffs
claim of title has been sustained by the jury, under the charge of
the court.—~The defendant was wrong in denying the plaintiffy’
ownership.

The piantiffs were under no obligations to permit their mer-
cliandise to leave the port or to remain in the vessel, while their
title was denied.

Under such circumstances there can be no lezal foundation for
demanding freight, dawnges for breach of any freight contract, or
for the delay of the vessel, or the reasonable expuenses to which
the vessel or her owners were subjected by the plamiffy, n re-
covering the pogsession of their werchaudise, unjustly witield.
This exception was not well taken.

The sum of [2,000, part of the advance obtained by Woadhuil
on the bills of lading delivered to him, was afterwards paid to
other partics on general account, and by them paid to the plain-

as will give receipts, aud the vessel may also refusc to receive | tiffs without knowledge of the source from whence it was ohiained
freight uniess the shipper will receive receipts, or conform to the ' aud has been by the plamntitfs applied on acconnt of other indeht-
custom. It is a custom (hat tends to the protection of the shipper | edness.

as well ag the shipowner. The safeguard might be increased to
shippers and owners by inserting in the receipt a clause declaring
that bills of lading shall be required only upon the surrender of
the veecipts.

There was no crror in admitting the cvidence of the custom
mentioned, or in the submission of the case to the jury, so far as
the defendant is concerned.

Evidence of the insolvency of Woodhul! wasmatcrial to ascertain
whethier credit was given by the plaintiffs to him in respect to the
possession of the merchandise, or by the defeadaut in respect to
the delivery of the bills of lading.

This, taken with other evidence in the case, afforded some ground
to enable the jury to :letermine whether the one party or the
other had given credit to Wonrdhuil,

In the absence of any nes inducement the plaintiffis weould not
probable abandon the condition for which they had supulated in
making the sale to an insolvent purchases.

The refucnl of the judge to charge so as to give the defendant
* Champion the bencefit of this payment was correct, and the excep-
- tion in that respect is not well taken
The defendant has no ground of coraplaint as to the rulings at
the trial or the manner of the submission of the case to the
" Jurs.
. In some respects the charge was more favorable to the Jdcefence
! than the Judge was required by law to make.

i The judgement should be affirmed with costs.

i The result to which we have here arrived is not in harmony
" with the former decivion General Term in this case (reporied U8
“Barh 217), but the evidence in respect to custom was not theu
* before the Court: and as that ic 2 muterial and centrolling fact in
" the case as now presented, we do not consiler the former conclu-
, sion ae anthority controlling our present views.
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