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(Note by Editor.)
This case may be regarded as important upon

both pointe raised and decided, although in regard
te the first question there je littie ground cf doubt.

1. The very neceseity cf the case, in self-
defence, presupposes that the party muet be per-
mitted te act upon appearances ; but if be acte
rashly or negligently, be je responsible fer con-
sequences, as well te the party wbom bu mistook
for an assailant, as te ail othere accidentaiiy
damaged by reasen cf the rash or negligent attack
on bis cwn part. This le declared lu Levett's
Case, cited in C'ook'8 Case, Cro. Car. 687, 538,
wbere tbe master cf the bouse, euppoeing hie
bouse attacked in the night time by burgiars,
rushed down staire 'with bis drawu rapier, and
aeeiug the glimpse cf a servant girl cf one cf the
neighbors, wbom one cf his own ser-vante bad
secreted in the buttery, and mistaking ber for a
burgiar, tbrust ber tbreugb the body, by which
she died immediately, and wae beld guilty cf ne
crime. And the samte was maiatained in an early
case, 'where the gamekeeper shot the ewner cf the
preserve, mistaking bim for a deer-steaier, and
it was held excusable homicide. The same doc-
trine has always been maintained in the Englieb
courts, and je tbe established mile in America:
State v. Scott, 4 Iredell (N. C.) 409; Stewart v.
'l'he State of Ohio, 1 McCook, 66; Oliver v. State
of Alabama, 17 Alabama, 587. This rule cf the
common law is toc 'weli establiehed te admit cf
question. In cases where life je concemned, there
ie ne doubt iL should be held under severe res-
traint, and especially where firearme are reeorted
te. But we do net perceive any safer mule than
that cf the common law, that the party be allowed
te act, and te carry the action te the extreme
lumit cf Laking life, wbere bu, upon juet grounds,
earnestly believes bis own life te be iu peril, and
there je ne wny cf escape open te him. And the
rule will equally apply where he is under the
same apprehensiene cf grieveus bodily hanm, for
the law doe net require men te lueur such peril
cf life or limb, !ooking te the law for redrees.
In ail such emergencies tbe primary iawe cf na-
ture revive, as against the eutlaw; and one Who
pute himmseif iu the place, or presents himself in
the guise cf an outlaw, or a murderer, or bur-
glar, muet be content te bu treated according to
hie apparent character. This je net a point, at
the present day, open te much discussion.

2 . The other case decided in the question mighL
eeem, at firet view, more doubtful ; but we be-
lieve it will be found, upon careful analysis,
equally free from doubt. The question bere je
net, as in Leame v. Bray, 8 Est. 593, and that
numerous clase cf cases, whetbur the action shahl
bu treepass or case, but whetber any action wili
lie for an accidentai injury or damage resuiting
front a lawful act; for. se long as the act its9elf
je flot ]awful, there iu ne question the agent is
legaily reeponsible iu some forai for ail the direct
aud naturai consequences cf hie aot. That was
lecided lu the leading case of Scott v. Shepherd,

2 Black. 892; 1 Smith'e Lead. Cas. 210. But
tbe question iu the principal case before us je,
wbether, if the act dene in seif-defence je doue
upot' a justifiable excuse, and in a prudent and
untfor. manner, the agent ie reeponeible for anyunre. and accidentai censequence cf Lbe act,vh'etht1 direct or indirect It wouid eeem there

couid be but slight doubt in regard to, a proposi-
tion of this kind.

It ie not whether the use of firearms ia aile W-
able in seif-defence ; that bas been eettled by
common consent ever since their invention. It
is much the saine question as their use in war.
Seif-defence is war, private war; allowing the
party to resume, as against an outlaw, or oner
who cornes in the guise cf an outlaw, the primi-
tive rigbts of a etate of nature, the ante-sociai
etate, and to repel force by force.

Neither je it the inquiry, whether firearms may
be used in seif-defence ini the midst of a melee
or etreet fight; for the law does not require a
man to use one mode of seif-defence on oe occa-
sien, and flot upon others. H1e bas a rigbt te use
ail the meane which IlGod and nature have put
into hie bands. " «It je the primitive war of natu-
rai forces, and he je not obliged te mete thein out
with a scrupulous regard to possible consequences
to othere. Othere must be content te, tako their
chance, as they do in regard te other legai ncte,
or as they do in regard te ail accidentai cose-
quences where no one jes in fauît. If the law of
eelt'-defence requires qualification, in consequence
cf the more destructive character of the instru-
ments cf modern warfare, it should be donc by
the legisiature, rather than by the courts.

This doctrine je very ably defended by Shaw,
C. J., in Brown Y. Kendall, 6 Cush. 292, and by
Williams, C. J., iu Vincent v. Steinkour, 7 Vt. 62.
It is weli said by Lawrence, J., in Leame v. Bray,
,supra, and, as appiied te the present question, by
Shaw, C. J., iu Brown v. Kendall, supra, that if
the agent je te be made responsible, he must be
so te the full extent ; and if deatb ensue, it 'wili
be manslaugliter at the least. The re.suit cf thid
will be, that if, in self-defence, where one wmy

kili hie assailant, he should accidentally kili
another, he would be liable te punisbment for
manslaughter. It is very obvicus ne such corse-
quence couid fiow from a lawfui act.

The late case cf Huimmach v. White, 9 Jur.
N. S. 796, has some bearing upon the question
before us. It was there held, that where oe
tock a herse, purcbased the day before, inte a
crowded street te train him, and the horse be-
ceming restive rushed upon the sidewalk or pave-
ment and killed a mnan rightfully there, there
could be ne action, civil or crimnal, maiutaiued
against euch rider or ewner cf the animal, 'witb-
eut distinct affirmative proof cf negligeu'ce on
bis part. The mere happening cf the injury or
damage ie net evidence te be submitted te the
jury ; there muet be seme distinct affirmative
evidence cf negligence, te entitie the pluintiff te
go te the jury. I. F. R.

GENERAL CORRESPONDENCE.

To TE EDITOaS 0Fr TISE LAw JouRtNAL-.

Neceaity of an .ddmiralty Co'urt.

GIRI;TÎ.EisEr,-Having seen an excellent arti
cle in your September number under the bead

cf "lAn Admiralty Court," and wishing te sec
the subject fuily discussed by abler pens than
mine, I have, hoping to, draw them out, yen-
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