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Master in Chambers.] JMareh 17
STAND.&RD CONSTRUCTION Co. V. WALLBEICG.

Conditional appearance-Defenidzt residing oui of the jurisdic-
tion-Joint lia.bilty.

Motion by, the defendant Wallberg for leave to enter a con-
ditiona] appearannie. The action was against VWallberg and a
company to reeover the value of work done by the plaintiffs. The
defendanit Wallberg resided i Montreal, and was sued as jointly
liable for the work. He wished to dispute the jurisdicetion of
the court, but did not movo to set aside the service upon bum or
the order for the issue of a concurrent writ. The motion was
refused. Con. Rule 162(e) and (h) - Comber v. Leyland (1898)
A.C. 527, and Eman.iel v. 8)/mon (1908) 1 K.B. 302, referred
to. Motion dismissed with costs to the plaintiffs in any event.

M. Lockhart Gordon, for the defendant Wallberg. G. F. Mce-
Farland, for the plaintiffs.

Divisional Court.] SMITH V. FINKELSTEIN. Mare.h 17.

Coittract-Work and labo tr-Non-comnple 1 io n-Paynient--Cert i-
ficate of engineer.

Appeal by the defendant from the judgnxent of the District
Court of Nipissing in favour of the plaintiffs in an action to
recover $460 for sinking a shaft on the defendant 's min ing pro-
perty. The appeal was based on three grounds: (1) That the
certificate of the defendant 's engineer was a condition precedent
to the right of the plaintiffs to recover; (2) that the plaintiffs
failed to complete their contract; (3) that the flow of water into
the shaft was not; a sufficient reason for abandoning the work,

LATCHEFORD, J., delivering the judgznent of the court (BoYD,
C., MAGEE and LATCHIPORD, JJ.), said that there was littie menit
in the appeal. The plairtiffs dîd their work as directed and were
willing to continue to do any furthor wvork the defendant or his
engineer mnight ask them to do. They were willing to sink another
shaft, if asked, but they were not asked, and no other work ivas
assigned to theni. It was unreasonable to expect that the plain.
tiffs should keep theniselves and their men for days, at jarge
expense, upon the property, awaiting instructions. They were
justifled, in the circumetances, in abandoning the work. Further
sinki'ng in the last shaft was impossible. The strong in-fiow
from a source several feet below the bottoni of the sha~ft rendered
the shaft niseless as a mining ohaft. It could be worked (if at


