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the'e OT priority, all the creditors of such debtor | nothing in it which so recommends it as to

deelé Just debts, shall not be construed to be a
tor, om%lde either to defeat or delay the credi-
Cregit. such debtor, or to give one of such
they :"'5 a preference over another, unless
d heFe be something on the face of the
agains‘tvhwh is assailed here as being void
the e creditors which ex mecessitate rei, has
Jure theCt of raising a })resumption juris et de
at the intention of the debtors in execut-
creditoe deed was to defeat or delay their
pr(’hib'rs in the sense in which such an act 1s
Restiq ited by the statute, for there is no sug-
. n that the deed gives to-any creditor a
tent tence over another. The question of in-
the ;7 as one of pure fact to be passed upon by
w yJ:;y th tried the issue, and the proper
N submitting that question to them would
the say, that if they should find the intent of
p rpebtors in executing the deed was for the
ose of paying and satisfying rateably and

Pr s
pr?g)r(i’ftlonablﬁ and without preference or
thar ity all the creditors of the defendants

ng?;)J“St debts, they should find that it was
D‘Ohil?de with the fraudulent intent which is
erd: ited, and that they should render their
Tth for the plaintiff.
ce words o the deed as affects the selling
trllstredlt' in short substance are, that the
(‘»oneee shall as soon as conveniently may be
d tCt and get in all sums of money due to the
agg; ors and sell the real and personal property
Who led by auction or private contract as a
genee or in portions for cash or on credit and
Tally on such terms and in such manner
Eirde shall deem best or suitable having re-
Sbiee to the object of these presents; such
in t as expressed in another part of the deed
] ito pay and divide the proceeds among
Pron creditors of the grantors rateably and
; theﬁortlonably according to the amount of
Tespective claims. .
Pr. 18 languz_zge as it appears to me, merely
is . >5€s an intention that the trustee may at
ing) iscretion sell for cash or on credit accord-
‘ﬂte¥ as he shall deem best calculated in the
ol‘:st of the creditors to realize the largest
r&tea“;lt for general giistribution among them
o y and pyoporhonably according to the
ont of their respective claims.
as {IOId that this clause in the deed operates
trover compel the court to hold as an incon-
nor Ertible conclusion of law that the deed was
feugé&de and executed as in its terms it pro-
atisf to be for the purpose of pa ing and
tre ditymg rateably and proportionably all the
Wag rr?rs of the debtors their just debts, but
anq dade and executed with intent to defeat
‘nvolvelay such creditors appears to me to
l‘ﬂgu € a manifest perversion of the plain
of ¢ :ge of the deed, and such a construction
ay 4 clause in question is not warranted by
of 1heecxsloqln the English Courts or in those
Wpeq; Province of Ontario from which this
comes, and there is in my judgment

justify us in making a precedent by its adopt-
ion. If it be said that the clause in question,
although not operating as such a conclusion
of law, at least affords evidence of the deed
having been executed with an intent to defeat
and delay creditors, and not for the purpose
of paying and satisfying the creditors their
just debts rateably and proportionably, and
for that reason was proper to have been sub-
mitted to the jury to be taken into considera-
tion by them, the answer is, that suclf a point
should have been made at the trial, and not
for the first time, as it was here, in the Court
of Appeal for Ontario in the argument of the
counsel for the appellant in his reply. And as
the jury have rendered a verdict for the plain-
tiff, they must on this appeal be taken to have
found as matter of fact that the deed was not
executed with intent to defeat and delay
creditors, but was executed for the purpose of
paying and satisfying them their just debts
rateably and proportionably. ‘ .

Unless there be something on the face of the
deed which in law nullifies and avoids it, the
verdict of the jury in maintaining its validity
must be upheld. ~Upon this appeal nothing as
it appears to me is open to the appellant to
contend but the points contained in his motion
in the Common Pleas Division of the High
Court of Justice for Ontario for a rule for a
non-suit or judgment to be entered for the de-
fendant. The judgment of this Court refus-
ing such rule, sustained by the Court of Appeal
for Ontario, is what is before us, and I am of.
opinion that the verdict of the jury should be
upheld, and that the rule moved for was pro-
perly refused.

I ﬂave, however, carefully perused the judg-
ments in the case of Nicholson v. Leavitt, so
much relied upon by the counsel for the appel-
lant, as it was decided by the Court of Appeals
for the State of New York, as reported in 6
N.Y. R. 10, and also the same case as decided
in the Superior Court of the State and re-
ported in 4 Sandt. 254. The Court of Appeals
when reversing the judgment of the Superior
Court seem to me to rest their judgment in a
great degree upon a proposition which they lay
down, to the effect that a debtor might with
equal justice prescribe any period pf credit
which to him should seem fit, as that which
the trustee should give upon sales of property
assigned to him as assumed to vest in him a
discretion to sell upon credit, if such a mode
of selling should seem reasonable and proper
and in the best interests of the creditors.

With the utmost respect for the high author-
ity of the Court of Appeals for the State of
New York, this seems to me to be equivalent
to saying, that to express an intent of vesting
in the trustee authority and permission to
exercise his best judgment by selling on credit,
if such mode of disposing of the property
should seem to be in the interest of the credi-



