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COWAN V. MIcQUAi>E.

Wee ~fcfalse, they were struck out by the

tcgtand the Plaintiff had leave to sign final
'"dgent Order -0arives at the same resuit

StatiHatxeenac tmlent, and provides for sub-

t'ile s'ai'n piactice. Ruîle 8o provides

fendj JUg lY, if lie think fit, order the de-

orant t() attend and be examiiined upon oath;
t0i Produce any books or documents, ori

Cpies or extracts therefrom. The earned t

j"clg inl that case, amongst other reasons, laid
Utt Poni the fact that such practice would

4i'rlsthe D)ivision Court " powver to examine per-

be, Situate ini other parts of the Province it rnay

uîiVi 1 ni Crthc Counity (within) which such
S"' Curtisestablished."

bel fa no ieans sure that tlîis case cannot
pla11Y regarded as an authority aginstth

fr contention, but 1 need not decide this,

~rcse oIf the discretioîî allowed by sect. 244

cleatrodulce hspatc.Ntigcnb
bleyoertnd this, that where a judge advances

bOr11 legisîatj0r1 , or in any way carnies the law
nPractice beyond its former boundaries, he

tt* o it that his extension cannot wvork in-

Justice- Wh atev er there niay be of inecquity in

itsaw as hie finds it, is no concerfi of his, but
itshis duty not to lay down any rule or nmake any

Pr'eedent wvhich he sees may, in cases which

WouIld be governed by such r ule or precedent,

inorkarng If I grant this summons, and so

irOduce this practice into the Division Courts

inf thiS County, 1 must grant a sumrmons
rieeycase where application is mnade

tipon like material, and it will be contra.ry

ail 41 xperience if eèelns<mie defen-

lie dleeîwed sufficient to entitie him to de-

tifeth action," and at the trial >establish his
defece and get judgmen$'in his favour. Mean-

while lie has has been put to expense which rnay

aiTiount to a large percentage on the claim

which hie bas successfully resisted in aiisweriflg
the înterîocutory summons. It mîust always be

rettribl at the county town ; so that a defend-

Inliigin a remote division, whoîn the

trou8latand has carefully protected fromn the
frouble adexpense of having to make bis de-

fne Iway from home, is compelled to incur an

Ottlay and submit to an inconvenience entirely

Ac"It But w ~ith the spirit of the Division Court
Act' ut itis flot the wrtta ol olw

iiý defendant in the County Court or in the High

Court, having succeeded under such circufli

,tances, .vould have taxed to hirn bis costs Of

answeriflg this summons ; but in the .Division

Court there is no provision for lis getting these

costs, and so a serious injustice would be

lone hum-i. On the other hand, the plaintif,)

f successful, would get bis costs of servlng

ibis summoils (see Division Court Rule 2 and

Schedule of Bailiff's fees). The practical work-

ing of this principle of practice would soon sbewv

that this is no mere iînaginarY difflcultY. If

this plaintiff, with bis dlaim for $35, can have

his summofis for this defendant, wbo lîves only

ten miles from town, another plaintiff with a

claim for $io cannot be refused a sumnmons for

a defendafit wbo lives forty miles off, or for that

iatter, in a distant county bundreds of miles

away. What is the defendant in such case to

do, if bie believes himself to ,bave a good de-

fence? Shail he spend the amount of the dlaim

in costs, wbich be can not bc recouped, or shaîl

lie meekly submit to the wrong ?

The introduction of this principle into a court

for the trial of sînail causes, even if this injustice

could be got over, would make a procedure

which was intended to be simple and inexpen-

sive, comnplicated. and burdensoflie. *it must be

borne in mind that Order îo is not confined to

actions wbere tbe plaintiff's dlaimi is ascertained

by the signature of the defendant, but extends to

aIl actions where the plaintiff seeks to recover a

debt or liquidated demand in moîiey arising

from a contradt expressed or implid. This

covers nine out of ten of tbe cases whîch corne

before Division Courts. But if it came to lie

generally understood that any plaintiff witb bis

petty claim who had confidence in ,the goodness

of his cause and in the weakriess§ ofth-e defence,

could make an application, and, if successful,

get lis costs fromn the defendafit, and if he failed

flot bie hable to the defendant for costs, a state

of things would grow up whichi would make the

Division Courts little short of a public nuisance.

Howv far this principle might wisely be applied

to the extended jurisdictiorî, with proper provi-

sions as to costs, is only for the Legislature to

Say ; but until it chooses to make some change

in the law, I shaîl regard it as the exercîse of a

Sound discretion to leave the rnatters as it lias

left thern.
Sumzofls refure(.


