M,
Qis’ 883
Div, Ct ] e

Were :
i
Co i face, false, th

t, anq ey were struck out by the

s 8meng t erdF::\mtiff h.ad leave to sign final
o Bislative 10 arrives at the same result
th“ntla"y the ?nactmem, and provides for sub-
‘ AU the jy same practice.  Rule 8o provides
Sndap, to atf may, if he think fit, order the de-
to Produ::d and be examined upon oath ;

or ex(ra::y books or documents, or
tha cas.s, therefrom. The learned
¢ upon ¢ e, amongst other reasons, laid
8ive o he fact that such practice would
Song situ“:fs‘on Court “ power to examine per-
> thap inmtgthel: parts of the Province it may
Wision Co e County (within) which such

urt 1s established.”

am |
N fairly)}; No means sure that this case cannot
gaintiﬂus :5::“3\.1 as an authority against the
" 1 do noy feel“tlon, })ut I need not decide this,
se of thz ;hat lt.wou]d be a wise or just
troduce 1 iscretion allowed !)y sect. 244
Ter than thi Is practice. NAothmg can be
ond ]egislat"s, that' where a judge advances
Pracice ion, or in any way carries t‘he law
UStsee 1 ¢ eyond.xts former boundaries, he
Justice. W;: that his extension cannot work in-
X heﬂ;ever 'the.re may be of ineqL.lity in
S his dygy nds it, is no concern of his, but
Precedep, y not to lay down any rule or make any
Woy| t which he sees may, in cases which
Work , :,gOVerned by such rule or precedent,
‘ntmduc;o'}.g- If I grant this summons, and so
9f this éhls practice into the Division Courts
N eyer ounty, I must grant a summons
Upoy m)c’e Case \.vhere application is made
O Al oy el.natenz.ul, and it will be contrary
ant doeps nencc:‘ 1f:, before long, some defen-
¢ deemey not fllsclose such facts as may
fenq the ‘Suf’ﬁaent to entitle him to de-
efence a:;uon," and at t.he t'rial “establish his
While he }, get Judgm?nj'm his favour. Mean-
ount toaS has been put to expense which may
ich he 1 a large percentfxge on the claim
€ interlo as successfully resisted in answering
tllrnableCutory summons. It must always be
 livin a.t the county town ; s that a defend-
egislatu% in a remote division, whom the
Touble anz has carefully Protected from the
eNCe gy expense of.havmg to make‘ his de-
outlay andy from .home, is -compelle:d to incur an
MConsiste Sutfmlt to afl‘mconvemf-:n‘c_e entirely
. B n't \.v:th the spirit of the Division Court
ut it is not the worst that would follow.

€Xercj
Q in
C| ea
bey

Te

CANADA LAW JOURNAL.

COWAN V. MCQUADE.

the County Court or in the High
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A defendant in
Court, having succeeded U
stances, would have taxed t
answering this summons ; but in the Division
Court there is no provision for his getting these
costs, and so a serious injustice would be
done him. On the other hand, the plaintiff,
if successful, would get his costs of serving
this summons (see Division Court Rule 2 and
Schedule of Bailiff’s fees). The practical work-
ing of this principle of practice would soon shew
that this is no mere imaginary difficulty. If
this plaintiff, with his claim for $35, can have
his summons for this defendant, who lives only
ten miles from town, another plaintiff with a
claim for $10 cannot be refused a summons for
a defendant who lives forty miles off, or for that
matter, in a distant county hundreds of miles
away. Whatis the defendant in such case to
do, if he believes himself to have a good de-
fence ? Shall he spend the amount of the claim
in costs, which he can not be recouped, or shall
he meekly submit to the wrong ?

The introduction of this principle into a court
for the trial of small causes, even if this injustice
could be got over, would make a procedure
which was intended to be simple and inexpen-
sive, complicated and burdensome. 1t must be
borne in mind that Order 10 is not confined to
actions where the plaintifi’s claim is ascertained
by the signature of the defendant, but extends to
all actions where the plaintiff seeks to recover a
debt or liquidated demand in money arising
from a contract expressed oOr implied.  This
covers nine out of ten of the cases which come
before Division Courts. But if it came to be
generally understood that any plaintiff with his
petty claim who had confidence in ,the goodness
of his cause and in the weakness of‘the defence,
could make an application, and, if successful,
get his costs from the defendant, and if he failed
not be liable to the defendant for costs, a state
of things would grow up which would make the
Division Courts little short of a public nuisance.
How far this principle might wisely be applied
to the extended jurisdiction, with proper provi-
sions as to COStS, is only for the Legislature to
say ; but until it chooses to make some change
in the law, I shall regard it as the exercise of a
sound discretion to leave the matters as it has

left them.
Summons refused.



