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- Legal :3onsiderations'-

:^elePant International Law

It is a well-established principle under international
law that a state has a duty to prevent activities under its juris-diction from damaging persons or

property ;r thin the territory of
ae7 other state. This principle finds support in the InternationalArbitration between Canada and the United States over the damagecaused by the Trail Smelter in British Colunbia to property within
the State of Washington. In this case the tribunal held that "nostate has the right to use or permit the use of its territor-- in
such amar.ner as to cause

injury by +':r:cs in or to .,he territory
of another or the properties.or persons therein, when the casé isof serious consequencc•s and the injury ;s .s..ah-lishe3 '_y clcar and
cenvineing evidence." The tribunal also •-iecided an indertmnity•xaspayable in the event of future damage and that the injured partywas entitled to be reimbursed for reasonarle costs incurred in theinvestigation. Similarly.. in the Corfu Channel Oase, the Interna-tional Court of Justice declared that every state is under an obL'aa-tion "not to allow knowingly its territo:y to be used for actscontrary to the rights of other states". LWidence of the widerecognition of this principle is also proviaed i n the 1963 reportof the 11P:A panel of experts on the disposal of radioactive wastesin fresh waters in ,rhich it is stated:

"It is ^:a;^eral r.:? e of international laW that a state
must not abuse ita rights under international law
by alloKinb alteration of the natural conditions of
its own territor, to the disadvantage of the natural
conditions of thr territory of another state."

It is important ^.o ro-.P that the decision of the tribunal
in the Trail Snelter case lepenled to a large extent upon earlier
decisions relating to damaCe caused by pollute,-1 water. It is elear.,
therefore, :.;....t it has ::roa !P_,;..ap1)iic:-ti!'•r. t'--ir. dama,--e resulting
fron pollution of the air and may be applied n any instance where
there has been a breach of iuty causin[- ex-.ra- ;erritorial damage.
The drawback of the present ;;uridical situation, however, is the
lack of adequate Means of enforcement of this obligation between
states not to damage the environment of one another. Unless states
involted agree to subrr.it to the jurisdictior of an arbitral tribunal
or unless the states involved are bound by-a declaration

of acceptance
of the compulsory ^uris^iiction of the International Court of Justice
a damaged party is powerless in seeking comoensation for damage
suffered nor may he even seek a discontinuation of the i njuriousactivitz..

If there were atrreement between states such as Canada
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