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*McALLISTER v. 3MeMILLAN.

(j!Sl-Action Io ,et dsidc MiU-Undue In/luence-Want of
Testamenlarj Capactiyi-Failure to Establis& Grou"ds of
ditack-Iaddicence of Costs.

An action to set aside a will on the grounds of undue influ.
encre and want of testamentary eapaeity. The action was dis.
mnisseti at the trial; but the question o! costs was reserved.

W. IH. Wright, for the plaintiff.
W. SK MIiddleb)ro, K.C., for the defendants.

BOYD, C.- . .. The will was attacked on two grounda-
-o! undue influence andi testainentary incapacity. The former
was abandonied at the opening, andi at the close of the hearîng
the latter faileti on the facts.

Thie testatrix was a chuiless widow, ageti 70, who lived at
Owven Soujnti with hier nie-ce, the chie! beneficiary, and her sister,
also a beneflciairy. The chief cauise of lier death was pneumonia,
wvhiech developed rapily fromn the flrst appearance about niid-
niglit (Fridiay or Saturday), ending in her death at 5 p.rn., on
the neit dlay, Sundfay. She was inideti to niake a wilI on Frî-
dlity niglit, andi spoke oif going to lber lawvyer on Monday for that
puirpose. Mut the progress o! the disease led to the calling ini
of i *t solicitor early on Sundlay inorning. He asked lier how ahe
wvishied to deal with lier property, and she tolti him. .. . lie
retuirned in about an hour. . .. The will was read over
clause by vlauise, antl iber assent given, and she affixed hier sig-
nature wvith a firm haniffl . about ten o'clock in the morn-
inig. Just before this. . another doctor hati been calleti
i to diagnose the case, by the attending physician, who liil

Ibeen1 the fain1ily dloctor for seventeen ye-ars, and was an intimate
frieuti o! the teqtatrix. The other was nlot aaked te, examine
with a view to testing the state o! the patient's eapacity for the
dlisp)osal of lier affairs, but confineti himsel! to lier physical con.
dlition, lie dtocs not agree with Dr. Brown, who was in charge,
as, to the character o! the pneumonia; lie found lier in a state of

uncosciusnssif not of stupor, and, whule she was able to, re.
8pond to suggestions, she wvas nlot, in his opinion, capable »of

*To be reportedl in thei Ontario Law Repottii.


