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and improperly delivered to plaintiff, as C. and 13.'s casks,

certain other casks not belonging to C. and B., and which

had contained turpentine; that plaintiff fot knowing, or

having reasonable rneans of knowing, that the ernpty casks

delivered were flot C. and B.'s, filled thern with ketchup

which was spoiled.

Hedd (afflrming the judgrnent ofCave and Day, JJ.), on

dernurrer, that the staternent of dlaim showed no duty on

the part of the defendants which could give rise to a cause

of action, and therefore they were flot liable.

A quotation frorn the judgrnent of Brett, M.R., showing

how he applies the principle of the hast case to these cir-

curnstances, is given :-" In the staternent of claim there is

an allegation of negligence, and therefore the question is,

whether there are sufficient circurnstances disclosed to raise

a duty on the part of defendafits to use reasonable care to-

wards the plaintiff in respect of the negligence charged.

Now, I myseif arn prepared to say that, wherever the cir-

cumstances disclosed are such that, if the person charged

with negligence thought of what he was about to do, or to

omit to do, he rnust see that, unless he uses reasonable care,

there rnust be at least a great probability of injury to the

person charging negligence against hirn, either as to his per-

son or property, then there is a duty shown to use reason-

able care. The question, therefore, cornes to this: Are thc

circurnstances stated sufficient to show that, if the defendants

had, thought about the delivery of the casks, they rnust have

at once seen that, unless they used reasonable care in that

particular, there rnust, in aIl probability, be injury to the

plaintiff's property ? . . The breach of duty of which

the defendants are supposed to have been guilty is at the

rnornent of the delivery of the casks to the plaintif. Now.

is it true to say then that if they had thought at ail they

would have thought this: 'If we deliver turpentine casks

there mnust in ail hurnan probability be injury to property';

cafl anyone affirrn that proposition ? In order to do so you

mnust affirrn this-that if they had thought at ail they were

bjund to think that the plaintiff would use the casks with-


