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Fryv in Howe v. South, 10 Ch. Diveopp 105 and 102, Its primary
abject is to ask the purchaser to shew his good faith b patting
at stake something of vahu which he will lose if he does not carry
out his bargain.  Usually the contraet provides that a deposit
~hall serve two purposes. " Its primnary purpese is that it is a
guasrantee that the purdhaser means husivess,” but “if the pur-
vhase is earried out 11 goes against the purchose money.” Lord
Maenaghten in Noper v, Araold, 14 1.0, 329 p_ 835, In other word:.
i 1s o forfeit while the contraet is exeeutory, it becomes a pavment
on account when the contraet is being completed.  This being
~u there seems= to be no doubt that under certain circumstances
the veidor may keep it What then are those cireumstances?
Broadiv. the answer is: * FEven where there 15 no clause in the
contract as to the forfeiture of the deposit. if the purchaser
repudiates the contract he cannot have back the money as the
contract has gone off through hix default.” Mellish, LJ.. Ex. p.
Barrell. 10 Chy. App. 512, p. 514, This repudiation need not
be express.  Inability to pay the balanee of the purchase money
I~ a suffickent repudiation to work a foriciture: Soper v. Arnold.
supra, and the purchaser =ven “may appear to be insisting on
his contraet. in reality he has so condueted himself under it as
to bave refused and has given the other side the right to say
that he hax refused pedformance. He may look as if he wisned
ta perform but in reality he has put it out of his power to do so™":
Hove v Smith. 27 Ch. D, 89, p. 99, This case was followed in
an appeal from our own Courts where $250.000 had been paid
as i deposit and the purehaser being in default failed to recover:
Spregue v. Booth (1909), A.C. 576.  The fact that the deposit
i~ in the handx of stakeholders does not prevent the vendor from
recovering it if the centract is reseivded; Hall v, Burnell (1911),
2 Ch. 351, This being the nature of the deposit the question
arises whether a purchaser in default can ask relief against its
forfeiture? It must be borne in mind that the vendor cannot
forfeit and claim specific performance or treat the contract

as existing. He must rescind or acquiesce in the purchaser’s

repudiation: sec  Williams  Vendor and  Purchaser, 1055, and
Hall v Burnell, supra. In Fraser v. Ryan. 24 AR. #1, at




