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Faleonbridge, .J.B., Britton '. Riddell, J.1 [Mareh l1.
YEATES V. GAN&~ oiRUNK RY. Co.

~p~oot arsee -L~bity-Tnan-RaiwayAct 1903.

flold, that on Zhe proper construction of section 287, sub.
section 4, of the Canada Railway Act 1903, 3 Edw. VIL. o. 58
D>. which, enacts that: "When any cattie or other animais at
large upon the highway m- otherwise, get upon the property of
the company, and are killed or iîjured by a train, the owner
of such animais, so killed or injured shall be entitied to recover
the amount of suchlosbs or injury against the company. ... unlesa
the company ... establishes that sucli animais got at large through
the negligene... of the owner or his agent... the reference is nlot
tÀa the case'.of animais getting uipon the railway from and ad-
joining fleld or, enclosuro, but only to animnais at large upon
thle highway, or otherwima at large.. It can have no reference
to animais escaped f rom an adjoining field where, apart frein
any defect in railway fencing, they were properly enciosed. The
action was brouglit for the loas of cattia, of thc plaintiff, which
escaped fromn the plaintiff's enclosure and got upon the defen-
dant's railway and were kl'led. The plaintiff was a lesce of the
said enclosure from the owner for one year, and Ihis animnais were
therefore iýýwfully pasturing there, and got on the railroad

o)wing to a defeotîve gate at the fârmn crossîng. It appeared
that prier te the plaintift's lease the owvner had agreed witha
servant of the defendants', that he the owner miglit put in the
crossing, provided lie did it himself and wouid keep his gates
iip, and that the defendants should net be responsibie for any-
thing he miglit lose on that crossiiig.

Held per BaRITON and RIDDmEIJ, .11., that this agreenient
exoniertkied the defendants, the plaintiff being bound by it
wvhether he knew of it or flot when lie took his lease.

Semble, aise per BitiTroN, J., that were it nlot fMr the saict.
aigreemlent the defendants would have been liable. The plaintiff
woufld net be disentitled to recover by reaion of his con tinuing
use of the faulty gate and its fastenings, for as between hini
and the defendants, it was the duty of the -lefendants te pro-
vide a proper gate' and fastenings 'as provided by statute.
Siieh knowledge as the plaintiff had, and such use as the plain.
tif inade, of the gate and fastenings as they were wouid flot
warrant the conclusion that the plaintiff had adopted themn
as Buffle-lent.


