
December i, YSS8. Notes oon Lxckanges and Legwl Scrap Book. 59-1

The opinion (if the court seems to faveur the miodification of the judgment
in the Keefe case, but upori- the facts it was not nccessary to deterinine
whether the charge of negligence against the deféndant could be sustained. A
child is bound to use -uch reasonable care as one of his age- and mental capacity
is capablc of using, and his failure to do so iýs negligence.

1INJURY~ TO i'ERSONS ON RAILROAI) TRACîN.-The Virginia Supreme Court,
in Virginià J-M. Aaiway, Go. v. Ijosïte/l's Admlinistrator, decides that in the case
of a trespas ser on their track, %vho is killed or injurcd, the railroad company is
not liable for anything short of %%ilfuil and waniton iiîjury. Iii this case tthe track-
wvalker of the rai!road conipany discovered a illan, about ten o'clock at night,
lying on the track in such a position that a passing train would kil! him, and
%vhen he aroused him, and warnied him of his danger, the mnan showed no signs
of intoxication. The track-walkcer then passed on, and the trespasser was killed
about tivo hours later by anl express train. it %vas held that the track-twalker

%vas guilty of no negligence. which rendered the cornpany liable. Lt Nvas conitended

that the failure of the traciz-%alker to signal and stop the train %vas the proxi-
mate cause of the inijury, and such nlegligence on the part of anl agent. as to.
Ibave the company Hiable for damages. l'le Court of Appeal dccidcd against
the contention. The deceased %vas a trcspasscr, and w~as guilty of gross anci
culpable negligence, cither through wilfiiIincss or intoxication. There %v'as no
evidence of 'lis being ill. hil cases of into.xication r gross rccklecssness, such as
this, the prevailing offinion is statcd to bc that the comnpanvy is flot liable for any-
thing short of wvilful and wvanton injury. Iii /h'rrnýr v. Reai/rond Co., ici lred.
402, twvo intoxicated slaves fe1l aslcep uipon the track, whicre they could have
becni scin by the enigineer, if hie had been looking, for a distance, variously esti-
mnateci at fromt 200 yards to hiaîf a mile, andl were killcdi by a passing train. It
wvas held by the court that their bcing upon the track ini a condition of hiclpless
intoxication, %vas such contributory niegligenice as should prevent a recovery
unless zhe company Nv'as guilty of wanton i!jr.Sec also Beach on Contrib.
Neg. 294, nlote ; and cases citeci there, idi. 2o_5, nlote 3. But it was contcnded that
the case caille within the genleral rule, that thc 1 laintiff inav recover, although ho
lias been guilty cf negligetnce or %vant of ordinarv care, wvhich lias contributed to
cause the accident, if the defendant could, by the exercise of pr-oper care and
caution, after having kniovledge of* the plaintiff's negligence, have avoîded the
inischief which happened. Rai/r-oad (-*. v. Amiersoli's Administramrs, .31 Grat.
815 ; 'i v. RaI/ro(ld Co., 78 Va. 645 ; RudXç Adm,-tistrators v. Raî/road Co.,
80 id. 546. The question then bccaine %.vhethier, iti the present instance, the
track-walker had donc ail that could reasonably bc expected of him. LTpon
this point the Supreime Court had no difficu!ty in deciding in the affirmative.
When aroused and told that lhe mnust get up and go off the track, Boswell partiy
raised himself, Ieaned upon lNs elbo%ýv, and assented to the suggestion in such a
way as to convitnce the track-wallSr that the deceased %vas capable of taking
care of himself.
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