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Notes or CaANADIAN CASES.

[Chan. Div.

. dated
Paiq *5th January, 1879, and that $ 300 were

anq thralltt};:s order on the 18th of March, 1879,
tione q) § €-gave another order (no date men-
thet Or the balance coming to him, and
Toth, fgo Were paid on this latter about April
43 Wezg’ and that, as in the first suit only
¢ e: credited, he now ¢laimed $300.

the v, Tal of the second action B. proved
SWore thzgt of the first order in January, and
<he eo on the 18th March he endorsed a
€ndoy o T Warrant for $300 to A., but no such
Warrant, nor any receipt for same, is
. ?‘m_’QUgh D., another witness, swore
he Vepzld 1t that day. B. also swore that
& dig nOt-ranother order, the date of which
$300 o it €member, and that A. had received
a swo °n the roth or 1rth of April. D.
n ‘:’ that the second payment was made
Proveq °cond order, and a payment was
oz tlllle production of an endorsed
then ;eque that a $300 payment had
i rGCeivage. Defendant swore that he
,ang. €d a payment on the 18th of

Tith of that the payment made roth or

Prog
th Uceq

2nq that Pril was made on the January order,
'475 °rder,e never received anything on the

eld . ’
1), tha (l‘eversmg the judgment of ProunrooT,
defe ce of Was entitled to judgment on the

n - en
fret action ¥es judicata, the only issue in the
that oy o BeCessary to be considered being
CL © Plea of payment, which, by the

tively. * Act, gec, I13, is to be taken distribu-
eld ' :
6T '. aﬁlzo’ that such cases as Sedden v. Tutop,
89 4, not 7> and Chisholm v. Moore, 11 C. P.
Bethy, 4PPly to such cases as this.

¢ 0. .
Hoyleg, c?},ﬁ. ;.and Jeffrey for appeal.

u SmitH v. SmiTH.
rvieq women— Will—Estoppel.

“a ) .
ta; hep dx:l::: e%WOman, owner of certain land,
N hep QUg}: out 1830, assumed to devise it
ch?h ‘e P. and her husband O. for
thlldre‘l. eir llves_, and thereafter to their
b u?} lang a h Went into péssession of part of
; Doat ereo,ne.lnstance of O. about 1855. and
v Se88iog fo and remained in undisturbed
O clajy, < OVer twenty-eight years. Those
'8 remainder under the will (the

life &éstates having expired), ask to ihave the

"land partitioned, and T. claims his part by

length of possession.

Held (reversing the judgment of FErcusox,
J.), that although T. might be estopped from
denying the title of L., still he was not
estopped from denying that L. had trans-
ferred her title to those now claiming, and
that as they claimed under the will of M. (a
married woman) made in 1828 before there .
was power to devise, and so void on its face,
they had no title, and T. must succeed.

F. Hoskin, Q.C., for infants.

Ermatinger, for defendant, T. J. Smith,

McBeth, for other adult defendants. .

CORBETT V. HARPER.
Reservation of timbey—Constriction of words.

In a conveyance the grantor “reserves to
himself all the standing timber upon the said
lands, excepting that which measures eight
inches through.” '

Held (reversing the judgment of ProuDFoOT,
J.), that all the standing timber eightinches in
diameter passed to the grantee, while all over
that size was reserved by the grantor.

Poussette, for appellant. -

Hogyles, for respondent.

BeaTTy v. O’CoNNOR.
Mortgage.

A mortgagee selling under the power . of sale
in his mortgage may sell on time without the
mortgagor's consent, but he must treat the
mortgage taken from the purchaser as cash.
If a mortgagee, when selling, obtains the con-
sent of the mortgagor to take a mortgage for
part of the purchase money, he cannot cash
such mortgage and charge the mortgagor with
the expenses and discount without a distinct
bargain to that effect. .

Held (reversing the judgment of Prouproor,
J.) that the mortgagee herein had no right
to sell the mortgage at the expense of the
mortgagor, and that, as against a second
mortgagee who did not consent to a sale on
time, the mortgage must be treated on a cash
basis.

Held, also, that this Court cannot interfere
with the costs of the actions at law, of eject-



