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Err. & App.1 IN RE GOODRUE, ETC. [Err. & App.

1 must observe that the recital relieti upon for
this opinion is nlot a recital in the Stdtute, but
in a deed of the petitianers, that the language
of it is not the language of the Legislature, fier
is ît incorporateti by the Legisiature ino their
Act; it la set eut in a scbedule as the thing con-
lirmeti andi mode valiti by the Act, bot nlot as a
part of it. I bave looked avith seme care ino
autharities ivithout meeting one 'ahicli woulti
leud me ta treat the recital in this deeti as a part
of the Act. 1 do Dlot knaw whiether it ia con-
tendeti that this deed is ta be construeti, owing
ta the recital, as only mant to do away with
the disability of covertssr.', sind ta essable the
trustees ta act as if sucli disability did flot exist,
but 1 have nlot sa underaýtoodti he opinions, bore-
atter ta ho given, of those from whamn 1 have the
misfortune ta differ.

1 must furiher edd, thett fia such paint, eitlier
as ta the deed or the Act, la raiseti by the
reasans of appoal, Der was it, ta rny recoilection.
(thougli 1 would fiat rely on that after the lapse
ai six or seven mouths), aliuded to during thse
argument.

It bas been suggeste i that the ortier ou the
pétitions 'ws ex parte; but tisas is net se, as the
trustees were respendrfits, anti Mr. Becher ap-
peareti by bis counsel, anti opposeti thse pesition
in the icterest of the grantichiltircu. The peint,
that qli the grantichiidrv, though minore, should
have harts served wiih tha petition. ced made
partes ta it, is fiai talsen in the reasafis of
appeal, Der veas it nrgod before us la argument.
Ail wha niiglit bo interesteti courd Dlot have bren
served ;as future born grasndchlidrn wouldi take
eqnssiiy welîl showse esse now ; ati te serve the
infants nove living wiîli their parents, la order
ta give îhem anl oppartnuy of apposing the
petition cf ilirir parents, veonit ob'ioly have
been useless for any practical purpose. By the
practisa af the Court of Cisancery, as rrguict(ed
by the 6let Consaliditrd Order, and as decided lu
King v. Kcotiag, 12 Grant 29, und ailier cases,
trostees sufficiently represent, ileir ce8lois que
trust, thongi the Court cf Chancrry, if it tîsinks
fit, miy arider aey of tise cesluis que trust te ba
made parties ai.,o ; anti h is place, iu the prescrit
case, thkit the Legielature titi nat tocan tilat ail
8houiti bi served, for thse Act, in express tenus,
lefI it ta the Court te direct ta whsïm notice cf
the petition shoulti be givea.

We tire, however, cf opinion tit the Act dosa
net iiffr'ct real or per.~sal property niat heing
within this Province. A îsajor;ty of tisa Court
are cf opinion that tisis order la appeîîlable.
This beisîg se, 1 as of opinion tisai it shoiild ho
varied-by siriking ont thse tifîl section asid
iuserting in lieu thesraof, Iltisas after cucli allot-
ment andi distrihutioni, tise sald Master do convey
anti transfer the respective shares cf encli cf the
said petitianers, according ta tise respective lia-
tures cf the Heveral parts of such. share, unto sud
te tse use of eccl cf thse said petitioners, siseir
respective Iseirs, executors, astministrators and
assigils, àbsoloiely in severaily, Cisc shares of
eecli of tie said petitioners, bicig taugisters of
the said testaier, heing se cenveyeti ced traits-
ferred for tlilr respective separate uise, free frein
the coutrol of any present or future husband.

I am further of opinion that Mr. Becher wias

doifig no more tbasi bis strict duty la oprosiag
ibis petition, anid aise in briaging lidore the
Court by ineans of both appeals the -very im-
portant question involved lu Ibis case âsid the
sf115 of 2'avey et at. v. GeaiLice and ailiers, and
tbat ho sboulti bave ail bis costs, charges ansd
expenses in relation te the proceedings in bath
cases and thse two appeals, te bie dedrécted from
ihat portion cf the residuary estate 'which is ta
ho distributeti under the said tarder.

Moisisose, J-I entirely agree wiib se much
of the fuîll and tibie jotigîent of the leerned
Chief Justice of this Conrt as applies to the
pawer af the Legisiature te pass tise steitute lu
questioni, anti 1 colleur iii the remrarks of the
('hief Justice mcido in reference tîsercto ; but,
withi the grectest respect, I CanneSt acquiesce in
the conclusion that tlie learned Chief Jus-ice bas
arrived et. I, cm cf opinion after ranch consid-
eration cf tlie case ; hat the order of tise Court
babyw shonîti ho reserved, for the reasons about
te lie stated in thse abie jutigmnst cf my brother
Gwyntîe, whGsse jtigmiet 1 bcd an opportuniity
cf readieg and considering. I have ciy, in ed-
dition, te observe ihat, aithaugi ave bcd much
argument et tise isearing upon the constitutional
riglit cf tlie Legislature te pesa thie statute urîter
consideratian, lîttia or rio notice 'wcs talsen of
wliat 1 think la the real mostter in question--the
riglits of tlie infant appellantia uder tihe wili of
thie testator, anti tise eflect cf the Statute upon
tise rights. It sûemns ta me tlit te liolti thas
the inifant app ellanta are barrot andi topriveti of
tiseir rights by virtue cf thse Staîiute--whicl in
effect is the resuit af thsa order cf the Court
belots-oulti ho sayiag tisat vbicli the Legisia-
ture lias net sait. cudti hat wliîicl, ln sny pinilea,
thse Legisîcture tid nos, isîteî, anti lbas net en-
acteti or dccl: rod. Li eider te bair ibese infant
appellants of tarir rilits, and defeait the inten-
tion andi abject of tise testeter, the sîstute, lu
my opinion, sisonti cô-ntain an express eîsd ex-
plicit enactînont te iliat effect, specifically refer-
ing te thse appeillînts. 1 find ne sucli provision
or teclerp tien in te, Act ; anti 1 tili farther atdd
tisai I thinit, î li:ighly improbable that the Leg-
isiature liat lu thtir mndns an intention to tefeet
tie abject andi elfeet cf tise tcsîaîor's avili ad
it la onîy ieasýonsslo ta assume tliat if tise Logis-
laturo preposti vioirntiy to interfere anti topsive
the grand cîsi1dsea of tisoir riglits, it aveult have
exprossly doclareti sucli tae a ne tof tise objects
anti purposî's (if the ~St:tt Our Legislature la
arder se 1 îrevent ay suscî injusîsco, by 31 Vie.
cap, 1 , sec 31, deccr tat neo parties shoulti hé
afeieip s provisions of e privat sot suoli
as tîsis, aubess therein inesîtioneti or referreti ta ;
andi if that section liai bren in8ertoti in tîsis act,
le coulcti ual l argueti tisat the riglits of these
infaints avere effecteci.

GALT, J. - 1 cancur in thse jutigmesst cf the
Cliief Justice, as avrIl as in the remarks matie
anti reasons given for bis conclusion. I thtnk
the completiasi of the matter, ifter allotment,
&c., shouilie sbctmae by the Iteferce, ia ortier
fuîlly ta relievo tho trustees fram ail furiher
trouble anti respansibility.

GWYNNIt, JT.- IVat lias beau coctenteti an thé
part of the defendants lu the atbove suit is,
that the Legislature, lu tlie exorcisa of ashat is


