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batween the new firm of McL. Bros. and the estate of J. S, McL, and Mrs,
McL, by which a large balunce was admitted to be due by them to the estate
of ]. 5. MeJ and to Mrs. J. S, McL., The new firm was declared insol.
vent in Jaruary, 1391. Claims having been filed respectively by Mrs. ], 8,
MecL. and the executors of the esiats of J. 8. McL. against the insolvent firm,
the Merchants "’~nk of Canada contested tha claims on the following grounds,
énter alia: (1) 1nat they had been creditors of the firm and continued to
advance to the new firm on the faith of the agreement of April, 1888 ; (2) that
Mrs. . £ McL.’s moneys formed pari of . S, McL 's capital ; and (3) that the
dissoiution was simulated,

Held, reversing the judgment of the Court of Queen’s Bench (Q.R. 2 (LB,
431) and restoring the judgment of the Supsrior Court, that the dissolution of
the parinership was simulated ; that the moneys which appeared to be owiny
to Mra. J. S, Mcl., after having credited her with her own separate moneys,
were in reality moneys deposited by her husband in order to confer upon her
during marriage benefits contrary to law, and that the bank had a sufficient
interest to contest these claims, the transaction being in fraud of their rights as
creditors.  FOURNIER and KING, ]}, dissenting.

Appea! allowed with costs.

Laflamme, Q.C., and Greenshields, Q.C., for the appelian.s.

Hall, Q.C., and Genfirion, Q.C., for the respondents.

Quebec.]
CHAMBERLAND 7. FORTIER.
Appeal-—s6 Viet, . 29, 8. 1 —Action negatolve—Rights in futiere—R.5.C, ¢, i35,
8. 29 4, amended.

In an actinn megatofre, the plaintifi sought to have a servitude claimed by
the defciniant . clared non-exister., and v.ained $30 damages.

Held, that ander 56 Vict, c. 2g, 3. 1, amending R.8.C,, c. 135, 8 29 {¢, th=
case was «pperiable, the question 1n controversy relating to matters where the
rights in future might be bound.

Vineberg v. Hoampson {19 Can, S.C.R. 309) distinguished,

Motion to quash refused.

Langucdoc, Q.C., for the motion.

Amyot, Q.C., contra.

Quebec.] ' .
Pare 7. Pare,
Acconnis— Action —Pronissory note-—Acknowledg ment wn ! security by nolariad
deed — Novation—Arts. 1160 & 1171, C.C.—Unus prevandi—drt, 1214, ...
— Pseseriplion—Arts. 2227, 2200, C.C.

In an action of account instituted in 1867, the plaintiff claimed, fnfer alia,
t' = sum of $2,361.10, being the amount duc under a deed of obligatien and
oo wiitution d hypothdgue, execuled in 1806, and which on its face was given as
security for an antecedent unpaid promissory note dated in 1862, The deed
stipulated that the amount was payable on the terms and conditions anu the




