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and the brickwork was fresb. It appeared tbat
at the time of the accident tbe piers first gave
wny, and then the beams broke fromn the strain
thus cast upon them. The accident occurred on
Urne first occasion of using the crane, and it was
the fIrst tinte that the plaintiff had been emi-
ployed upon it. There was no evidence that
there was any defect in the crane, or negligence
iii the mode in which it was used, or that the
anigine was of unreasonable or improper weight.
Thiere was no evidence of any personal privity or
interférence by the defendant ; but bis formant or
manager was present and gave the directions to
hoist the engine.

The traveller vas worked hy six men, tbree at
one end and three at the other. As the crane
esnved along it oscillated, and thse foreman tbink-
ing tirat the men were not working it praperly
directed them ta stop, which they did for a min-
ute or so. He then ordered themn ta move on
again.* whicb they did; just befare tisat lie had
ordered the plaintiff ta get on the- engine and
clean it. The plaintiff did so, and vas on itwhilst in motion for the purpose, and whilst sa
engaged some mortar fell, the pier gave vay, and
the engine fell, and the plaintiff's arm vas
broken. Upon objection by the defendantsa
counsel , th at tisere vas na case ta go ta the jury,
ta fix tise defendant vith liability. eitber person-
ally or for the act of bis manager or forernan, the
Lord Chief Justice reserved the question for the
Court and the case vent ta the jury, visa found
for the plaintif,. viti tva hundred pounds dam-
ages On the argument befare us it was con-
tended tisat the defendant vas liable an tva
grounds. Firstly it vas urged that the foreman
or manager was an aller ega of the master, and
tint a fellow servant of tbe plaintiff, and that he
vas guilty ot negligence in flot ascertaining the
suifficiency of the piers before ho ordered the
plaintiff ta get upon the engine ta dlean it as it
tavelledn along. Secondly. it vas urged that therevais evidence ta fix the defendant per@onally witisnegligYence. ina permitting the engine ta be remov.
ed by means of the piers when be migisi, and
oughit ta have known, that the piers were flot
sufficient for thse purposa. We are of opinion
(bat the plaintiff is flot entitled ta succeed on
titimer graunid. We think that the foreman or
manager vas nat, in the sense contended for, the
repre,.entttive of the master. The master stili
retmined the contrai ofthie estaîblishment. and
there wag nathing ta show that the manager or
foreman vas other than a felav servant of tise
plaitiff, although he vas a servant having
greater authority. As vas said by Willes. J., in
Gallaglser v. Piper, 12 W. R. 988, 83 L J. C. P.33,9 *'a forenian is a servant, am much as the
ailier servants, vhose work he superintends."
Thera was notbing In tise present case ta show
that he wau an incompetent or improper persan
ta be employed as foreman or manager. We areunahle ta distinguish the case on this point front
that aof Wigmore v. Jay, 19 L. J. Exý 31P,0 6 Ex.
ý3i34; Gallagker v. Piper and &kip v. The Ej8tern
Ceunîte8 Railway Company. 23 L J. Ex. 223.
We think that this case ranges itself with a

igrent number of cases by which it must be con.
sidered as conclusively settled, (bat one fellow
tiervant cannot recover ftor injuries sustined il,
thteir ciimmon employdNnt hy thne niegligence or' a
fellow éterviiîa, unles.such féllow servant isshowni

to be either an unfit or improper persan to have
heen employed for the purpose : Mforgan v. The
Vale of Neath Raitway C'ompany, 12 W. R. 1.0n2,

83 L. J. Q. B. 250, in error. 14 W R. 144, 35
L J. Q B. 23. And this rule 18 flot altered by
tbe fact that the servant to wbomn the negligence
was imputed was a servant of superior authoriry.
whose lawful direction the plaintiff was bound
ta obey. It is difficuit in the present case ta dis-
cover any evidence that tbe forman wasguilty of
any negligence ; but it is flot necessary ta deter-
mine that, inasmuch as the conclusion at which
we hlave arrived renders it unnecessary ta do so.

Witb regard ta the second ground relied upon
on the part of the plaintifi', we cani find noa evi-
dence of personal negligence ta fix the master.
There was notbing ta show.thlat he had employ-
ed unskilful or incompetent persons ta buil-d the
piers, or that be did know, or ought ta have
known. that they were insufficient for the use ta
wbich they were ta be employed. He was a
maker of engines, and theret'ore in th'Lt sense ant
engineer, but flot in tbe sense that be possessed
special knowledge as ta the strength or suffBciency
of brickwork WVe cannot, in the ab.-ence of sncbi
evitdence, say there was any case fit ta be sub-
mitted to the jury as ta this ground of liability,
and we therefore think that the rule ta enter a
nonsuit ought ta be absolute. Rl boue

CORRESPONDIENCE.

Bailff and tMeir fee8.
To ruEc EDITous OF THE LOCAL COURTS' GAZETTE.

Sim, -Aý great deal has been already wri tten
about the dutiks, emoluments, &c., of the
bailiff's of the Division Courts, and as you
have courted discussion on this point,will you
permit me ta make a few remarks, thereby
adding my mite ta the many suggestions fur-
nished your valuable and useful publication.

In the first place, 1 would allow each bailiff
a fixed salary, say $300 per annum, in lieu
of all mileage, which will thereafter be credited
ta the fee fund, with a forfeiture ta the bailiff
of the amnount &f miileage if return in any case
is less than the actual distance. Bailifi' ta be
paid also upon each and every service of sum-
mons 25 cents, on executionç 75 cents, and
when returned nulla bona 40 cents; notices
of sale 10 cents each, as at present; 5 per cent.
commission on sales under flfty dollars, 21z
per ccnt. for sunis over that amounit, attend-
ance at sittings of court one dollar per day.
I would strongly recommcnd that ail services
of summnons be domicilian, irrespective of'
amount of dlaim. I think it will be a great
boon for ail parties, if the doiniciliary service
cati be efl'ected. At pres-ent, defendants evade
the service, and thus add extra expense to
thierselves and great irîconvenience ta plain-
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