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Held, per Strong, Gwynne, and Patterson,
Ji., affirming the decision of the Court of
Appeal (16 Ont. App. R. 255) Ritchie, C.J.,
and Taschereau, J., contra, that sucb relation-
ship did not exist under tbe re-dernise clause
of the mortgage in this case,the amount pur-
porting te be reserved as rent under such
clause being so largely in excess of the rentai
value of the premises as to indicate a want
of intention in the parties to create sucb
relationship.

Held, per Strong, J., that no tenancy at wil
wus created. by agreement, but sucb. a ten-
ancy could be held to, exist by operation of
the statute of frauds, the alleged lease being
for a period of more than tbree years and not
signed by mortgagee. Tbe Imperial Statute,
8-9 Vic. c. 106, requiring leases for over tbree
years to be made by deed (of wbich tbe
Ontario Act is a re-enactment) does not
repeai the statuts of frauds, but mereiy sub-
stitutes a deed for the writing required by
the latter statuts.

Per Gwynne and Patterson, JJ., that no
tenancy at will, by agreement or otberwise,
was created by the re-demise clause of the

t mortgage.
*Held, per Strong, J., Gwynne and Patter-

son, JJ., contra, that tbe demise clause might
be construed as containing an agreement for
a lease capable of being enforced in equity
and, since the Judicature Act, to be treated
by common law courts exercising he func-
tions of courte of equity as a lease.

Per Gwynne, J., that the çlause could only
be regarded as an agreement for the creation
of a tenancy in the future if the parties se
desired, sncb agreement te be carried out
by tbe exeÇution of the mortgage by tbe
mnortgagees.

Held, per Strong, Gwynne and Patterson,
Ji., that the demise clause could only lx
construed as purporting te create a tenancy
for the entire terni of five years, and it coul]
flot be held a good lease for four and a haL
years at a rent reserved of $1000 a y-ear ané
Void for the remaining baif year.

Appeai dismissed with costq

Gibbons for appeliants.
.1(088, Q. C., for respondents.
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Bill of Sale-ALlldavt of bona fides-Form of
jurat-Omis8ion of date and words " before
me "- Mfit of execution-Signature of pro-
thonotary.

The Nova Scotia Bis of Sale Act, R.S. N.S.
5th Ser., c. 92, s. 4, provides that a bill of sale
or chattel mortgage shall be void uniess ac-
companied by an affidavit that the same
was made in good faith for a debt due to the
grantee, etc. By sec. 10 the express 1'bill of
sale" does not include an assignment for the
general benefit of creditors. One E. assigned
bis property to A. in trust to sell the same
and apply the proceeds to the paymentof
debts due certain named creditors of the as-
signor. The affidavit accompanying this in-
strument omitted froni the jurat the date and
words 'lbefore me."

Held, (Nov. 10, 1890) reversing the judg-
ment of the Supreme Court of Nova Scotia,
Gwynne, J., dissenting, that this instrument
was not an assigument for the generai benefit
of creditors and was a bill of sale within the
above section of the act.

Held, also, that the affidavit required by
said section must have ail the requirements
of affidavits used in judicial proceedings.
Therefore the omission of the date and wordB
"before me" from the jurat made the affidavit
void and the defect could not be cured by
paroi evidenoe in prooeedings by an exe-
cution creditor of the assignor to bave the
mortgaged goods taken to satisfy bis exe-
cution.

Held, per Gwynne, J., that it is oniy wben
an affidavit is necessary to, give the Court
jurisdiction te deal with a matter before it
tbat defects of form will invalidate it. In a
case like tbis the affidavit is only an incident
in the proceedings and the defect couid be
cured by evidence.

Held also, per Gwynne, J., that an assign-
ment of property absolute in its form and

f upon trust te seil tbe property assigned is flot
affected by said section four of the acL which
deals oniy witb bis of sale by way of chat-
tel mortgage.

Tbe goods assigned by E. were seized by
the sheriff under an execution and ift an
action against the sheriff the exeoution pro-


