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The case of this Co. vs. the King is a peti-
tion of right in the Exchequer Court of Can-
ada which has attracted considerable atten-
tion and interest. The subject matter of the
petition is a land grant which was promised
by the Dominion Government to the Co. in
aid of the construction of its railway. The
petitioners are the Co. and certain persons to
whom the rights of the Co. to the land grant
were assigned as security for assistance ob-
tained from them by the Company for the pur-
pose of its undertaking. The defen-
dant or respondent is the Crown, or
rather the Dominion Government.

The facts of the case are that about
1887 the Dominion Government was
anxious to have a railway connecting
Regina on the C.P.R., with the Sas-
katchewan district and the northern
districts of the Northwest, and the
orders-in-council dealing with this land
grant recite that the building of such
a railway was considered to be a mat-
ter of very great importance in the in-
terests of the public and of the Gov-
ernment, both as affecting the mainten-
ance of good order (the Northwest re-
bellion was then a matter of recent
history and the absence of railway
communication had been seriously felt),
the development of the rising centres in
that district and as effecting an import-
ant reduction to the Government on the
cost of transport of men, supplies and
mails.

A small portion of this railway, the
first 20 miles from Regina to Long
Lake, was then under construction and
a land grant of 6,400 acres a mile had
been granted by the Dominion Parlia-
ment, which was subsequently given.

In 1887 an Act was passed authoriz-
ing a similar land grant for the continu-
ation of the railway to Prince Albert a
further distance of about 230 miles.
The Act provided that the grant was to
be made in aid of the construction of
the railway in the proportions and upon
the conditions passed by the orders-in-
council made in respect thereof. A few
days previously to the Statute, an order-
in-council, which was thus confirmed by
the Statute, had been passed, dealing
with this land grant, This order-in-council
provided that the grant should consist of
lands fairly fit for settlement to be made out
of the unoccupied and unclaimed odd num-
bered sections at the disposal of the Govern-
ment or out of aliernate townships or blocks
of land within 10 miles of the railway on either
side thereof, in so far as practicable, without
interfering with any previous grants or reser-
vations, any deficiency in the area to be made
up out of any available lands in the Northwest
Territories in the discretion of the Governor-
General in Council.

A contract was also entered into between

the Dominion Government and the Co. provid-
ing for the carriage of Government supplies,
materials and mails, etc., for 20 years, and
the Co. was to be paid $80,000a year for such
services and any portion of this amount not
earned by the Co. was to be secured by the
retention by the Government of one-third of
the land grant.

The railway was constructed to the satis-
faction of the Government and after inspec-
tion by the Government Engineer was formal-
ly taken over by order-in-council, the official
date of the taking over of the railway being
Oct. 12, 1890, and it was recognized that the
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Co. had complied with all the specifications
and conditions imposed on it by the order-in-
council of June, 1887, and amending orders-
in-council, and an order-in-council was passed
stating that the Co. had become entitled to its
land grant, and that the Privy Council recom-
mended that it should be granted to the Co.
accordingly.

The total land grant to which the Co. be-
came entitled, was about 1,500,000 acres, of
which the Government was to retain one-third
as security. Of the remaining 1,000,000 acres
the Government gave to the Co., and the Co.
has accepted, about 250,000, and the present

proceedings are brought to obtain from the
Government the balance of the land grant,
739.542 acres. Correspondence and negotia-
tions were carried on with succeeding Gov-
ernments, both Conservative and Liberal, for
the past 10 years, but without success. Until
the present proceedings were brought, the
Government never denied the existence of a
legal contract which, as above stated, was
conrained in an order-in-council authorized by
an act of parliament and confirmed by sub-
sequent orders-in-council, acts of parliament,
agreements, etc., but the ditficulty was the
apparent inability of the Government to find
the necessary lands to satisfy the bal-
ance of the land grant to which it was
then admitted that the Co. was en-
titled.

All lands offered by the Government
to the Co. were examined by the Co.
with great care and at its expense, and
it appears that all lands at all ap-
proaching the definition of the contract
were accepted, but the above defici-
ency still remains. It appears that so
many land grants have been made by
the Government to different railway
companies both before and after the
land grant to this railway, that the
Government finds a difficulty in satisfy-
ing them.

The Government was fully aware at
the time this land grant was granted,
that the same was to be used by the
Co. in obtaining the funds necessary
to construct the railway, and the land
grant was used for such purposes and
the money was advanced by different
financiers both in England and in Cana-
da, relying onthe contract made by the
Government and on the good faith of
the latter. When the case came into
Court the Government took the techni-
cal but surprising position that no legal
contract at all existed which could be
enforced against the Crown. It also
took the position that if there were not
sufficient lands to be found to satisfy
the contract (if the contract existed)
then the petitioners were not entitled
to damages, but were without any

.remedy even though money had been
advanced, as stated, relying on the
good faith and credit of the Govern-
ment.

When the case came on for hearing it
was agreed by both sides that no evidence
should be given as to the number of acres for
which the Crown was in default, etc., but that
Mr. Justice Burbidge should be asked to first
decide certain preliminary questions of law.
S. H. Blake, K.C., appeared with E. L. New-
combe, K.C., the Deputy Minister of Justice,
for the Crown, and C. Robinson, K.C., A, R.
Creelman, K.C., and C. S. Maclnnes appear-
ed for the petitioners.

The judgment of Mr. Justice Burbidge
which has recently been banded down, de-
cides that the petitioners have a valid con-
tract on the terms claimed by them and that



