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l>sajMsION or V. L. ritot-ssreT OvEn-istuLE>.

C. J. Si Aac doli'crsd judiuent lu thia
came on Frlstay lit the follovltig ternis:

Tisa plaiutilf denîribos hhuinsf l lii4 bill as a
liiiniber nierchuut, luiuber dealer, staw iiilior,
ni usmdibernis, ansd stastue tisat tise deondaut,
carries on tis mainle branchIses lit businsoas. Tihe
bll eiuiirratois aulne tsveiva parcelq et landi, et
wisichii in la tated thsI tiea plaintilf ixi tise owncr,

alid it states sis< Vint lie lu uwnoir ut large tracta
tif hiier. Tho bill guez un tu ailege that tise
.streais flasviig tfsrotmgls these liarcels ot 1usd
%verts met navigable à§trtaiiî, Ilnor floatable for
lois i timdhiler " ivliltin lus Crowns, ner sil
isttcr tise imsîrovoisscuta set forth ln thse bill wero
wMosd en tbos s"idi tresasa liy lhe isiaintlff, ansi

tat iu îlcirssnttral sind ttinmprosos abtt tiuey
%vouisi net, aecn diîring frtioicset, Iserunit et sas
logss or timbur living floistas dowyn tils saine, but
wtro %isolos for tisa purpouo, and in tise 10th

1pirngrpp)lsthoa inshia rlghta; :" Tisalaien.
till la entitiesi, bolli. ais rilia-in lruprietoransi

cswncr, lu foe sinipie, ut the lied ut the saisi
strams where they pisansit flow tlsrcngi tise
saisi lotd, rediKuctivoly, 1<' thoftwbuiîitc, exclussive,
anmd uinitomsted seas of dtis saisi strn. for
&Ii purposei net jurosidesi ly laie, auiti anenguit
other hiarîoscu t0 tise alioluts zuid exclusive
right ta tis auser ut tu s-une for the iiurpuige ot
floatiuig or dris'iig s-us logisd ands tinlierdowi
tise saisie." Ila tiaisguca çntoaythaytisa uvanl-
<us peartit ut th isa d-k utrwans, sishicis mn ands

fluiv tisraîui taudsis Ibensulu describesi, tise plin.
tiff and tiso thraugis wsoin he dlaimss have ex.
pensiods a large amosiît et sneney fili nakimig
certain elsîseici usdvcs-y valualleinsproeinuts,
wisich ho acte out inw number et the following
paragrapsa et tise bli.

Tbe conqplalut la lu substasîce, tisat the de-
fosîdastus havissg gaI usît sos-oral tisuitsmd saw
logis, tirea4sos, andin und, ta savait thossIbolses
oif tise imrnpgvcsenist u ut ms tisabli, ansd tisat
fiî fiaatisg susd ssiiiiiisg tils tituber ssmd legs
dsîwsî tise streçssî tiiay sirc iiterforrssg %îtiu nsi
obsstructimug tise lilasuîtiff in rsmmîniug nusi flontissg
dnuw-i Mai tuosmber andi saw logit, andi ha takes
titis gronnd, tisat tho defesidruts ius 6c daing ai-
vvrôssgtully aud forcibly, and ivitisout riglit, or

cilour of right, malisig lisa ut tia iijrros amenta
lunsis by. tise plsintiif, aid tisose under whionsi
lia claims, nsd 9f winsch jilaisîtit! mus entitlasi te
tisa exclusive and uuiiiterrttiîited tiser.

Evideisce wan given nt great lugli butera V.
C. 1'rasdfnot. Tisat louruii jiidge co)issidored
tisat lie ought te Isllose 1w case cf Bars v.
1)iclusus, and tiîat ho usîdesîtosul that came ta
sietorsiisse tisat if asmy insîusvsisit. are sieccns
amy ta rendier tho streisss Iisntall, the atatutes
ducs msiot apily ; tiîut iL lcie sit nller tise
chai-acter cf tisa private atreasu, and tisa tia
ovwsser of tisa lansd 'user wlicis tise iltre.sn flsswn

isustia igst10prssu ftrsisusiioi Ut.Lpou
tise esidence ha caine ta tisa cosscisian that
withisut tisa artificini mueans ot which ovideuice
ws gîveus neitiser ut tisa strauuu siucsl %isich
isssirosciueutsai av beuuade iuy tise plaintiff
comici bia cnaidsesi floatalule, as on iii tresisets
or igis ss'ater.

Tist sian tis isse uîson svhîcli tia esidence
in tishsis ii a giseui, ansi tisat tisa prejuer
iesiie out tis construction placed uîuon tise otattsto

iu Iia --. Dicksons 1i n:% tisuh r"o - costsrsctson.
lUluosi tise nîsîe.il L tsilis court ut la cantendesi

Vinat tise colstruictius 1-1=1(l uismsî tise tLitsite ini
itei v. l)icksus %s sn s corsect. It bccoies

oisr diitv, therefssme, to coiieider muid detcrsiia
tisaI qustion.

us i oubvitoss n ies-sisal of thn Actq
(%vsisci are consiideresi lis c. 4$ ot tise C;..U.C.)
tis:t it sens thso po)lisy oif theo lxc-gi.Aiîs tW eis-
co . -ras tise lîmuer trn if uthtie provssice ; issis

tasiscictie si istio îraisi.TiseAd t
1$2.a. e. IV., c. 24, reciles: " Vhecatu, il. is

vajuedicst ausi tuuid iecusaary ta istiard tuscâlity
tu tisa iiabitints sot tis lirosissa cugagoi in

tise lissler trnde ini carryimg tlicîi rafts ta usir.'
lsd, an usdl ns,, for tbe nisaei t fshiins varinuis
itstvais nssssv oUqtrisctesi ly miii damns." Then
f,îhisî tss' esii.aecîmsuu, selisi &ie cisslodied lu
scrtion 3 cf tise Coimsolidsites Ad.

'.lie mne îus'cy in es-idemicesi ly 12 Vie., c. Fi,
ie tintî sectiosn oft ss lidil suusîslsisa s% lsst uiy bue

t;îkis tu issvo beesi ans omsissien ot *ou Act et

1M2, si-a, tiat apromîs er silides Le musII.dais
abits bu vs constructs n ta ailes-si sufliclent
dostis et wator for tise pastsage et uaw loge,

lumsber andi tissibum-a provIaîou embodiesi lit

sec. 4 artis Catsaidsêecl Act
Theis In sec 5 et tha saine Acet we hlusi eaat-

ead what la esîlids ln secs 15 and 10 ofttis
Censiolîdatasi Act. Tise irst classa. et sec. ô la

lu tise sasie terins Pase. 15, beginlng thsugs
Il Ands bu il cisactei that Il shall lia lasfti for
ail Isorsonit le floité, naw loe'" (auss se te tis endss
of ame ffl "~ainsi etisr timber rafta andi ciait
dosen dit stremna Ili Ujper Caniada during tIsa
uîiring, sîism.iîem, amnd autsus fs-cahota ; ansi in
porton xaisl, liy tulimg Lires or pgaelug ay etiser
obstruction fli or uscras "ys q.sth strestis, prevent
tise pssage thereof."l

Iu Boaoi Y. Dicksen this opinilal axpsed,
"tsa tise rigist se givmu extenda only te aucis

utreansia In l tiseir iisturid ataste will, witbout
improyamentudtqing frShotsas permit aaw loge,
titubie, stc.,to ue floattd sowss tison, tio sîrenm
et a sifferont éls *j tise inentiouedinl tise
tisird sctions I'Down wsicis lunbur la ussîaly

No suds qsiniificatioa of tise rigît gisesi by
section 1ý la te lie tsinsd lu tise Act user insusiy
otimor îsrosiiss cta tieruby cousohidustes. Tisera
la mstiing imi ts contoI et ssuy et tiseze Acta
sisesing or temising te uthow tisat such qualific.-
tien wa isstcnensc; amnd w. 'kuow fronti what
wo fins i n tisa avisionso tasien lu tisis cause, tisaI

confluing tisa riglît givels by section 15 ta suds
strassu ais ara dsseibed lu tise passage Phase
qssoted front lio.le . Dickson woul go fau- te
defeat tise avowed policy cf tise legislature.
Evideaco was ofleresi tisat in saone et tisetans
in the provinco, nt tise date et pcJang et tiso
Acta, saw logis, timbera, &c,'* ceuli bie floatesi

dawus imn thisr uIntitral stato wiithaut* implrovo-
uments, ai-cii dtirng trosisets. Tiseevidence isa
stoîssei by tise Ica1uicd Vice-ChmanclIr uîîou
tise objectien ot thse plaintiff's coursel Alter
soine ovidence lu tht diruclon hasi beau givon.
Buit frait tise evidcneA thàt uvas gis-ou inu tise
caiise il la apparent tisaý if section 1in l te bu
ras witli tise qualificatiot gls'cn ta i by I3oalo

v. Dicksen, a very large mstnber ef tise streais
in tisa province woulsl leXexciqded troim its
o1ucration.

I agri-o witis ss'at ini issisin lu oale v. Dis-k-son
tsat sssssming tise plaintifflu te bu tise ownors

of tise lied of tisa riv-er, and cousidering ths Act
ta lie a dinusîtion ot prisat. rfgblta, ne gi-ester
rigisI cau arise tu tise defendant under it tisais a
riglit ta float tlituber. &c., down duriog frsh-
et. ; IL contera uso igist ta 15 ausy way eltiser lin-
us-axe or deeluen tliblitural classîsel."1 Ido mot
underntausi ly ths t>sat a persomi ta whous sus-h
rigist te lissat thoer dowr is given, &c., nsay not
resuave taulesi tiubser auss suds lile obetacles tus
navigation a are refer-esi ta i Cri-ti v Tise G.
T. fi. Ce. B3st tLùing wht ix saisi ini tise paus.
suge 1 hasve muat. qîsotuvI front Bo-de v. Dicuson to
bu cai-i-cct, i. snny %v~oit le cons-oed uitieut
affcctimg tise constitution et tisa Act. It îay
bu tisosigit tisat tise Legisluro ia oser inucis
regard for tise iutere.sts cf tise lumberuen, anss

teeO litlît regard for tise inter%àtol of riparias
l'roprielams. Our province la te couatrue tise Act
aus nol te fait te gise due ifect te iInitiuer n
ides tlsat its provisions ps-osa oves- Isrdly lapon

euie dans cf persons (or tise beneit of anotisci
clansm -

I du mol fenI Iîrdasos hy tise cuisidcratiun tisat
noe rigist is cotistcried upon iumuberers " te aller
imhsiovo, or doopos tise sialsrai ci.tiic-l." IL

<o ual liros-e tisaIt uvrs no miel itendesi te con-
ter usiosu thinî tise prliiog ut asvilisg tis.
geuvces, in tise loatibsg of timir legs nsi
lussisier, t'f ausi ,rus aussois taumîd by tisons lu have
lioss t1-eavly maîde ii tise usatusal chatisuda et
tise srIi-c-ami.

Tise -t'tiiîto niaIses no purovsion tfs- cansîscimsa.
tisîs to tisc nI us heAcecxpcuse iniprti-i o ms
hase Sceus imule. wVu sny cooiccise tisat it
woulda lias e ls umarojut tist presoîs shluulsi

have becu muss fer compenusations. Tisa Lois-
lature, hisroves-, isi7 y liaveo tait difficsslty lu tise
way Of sssIjustisg mu "cao ot compensation, or

1s13Y pans3iisiy lias, e t3-cn soea view as tii-
Tie differesît lususibermseus nuak-i immnlurases

on thisai mvl<îscclms proprtion, cidi for is u>wn
sake. JV giviog te ail scemmnus rigisl oer tise

I)roipcrtY ni ail, wenisay makse n apîsroxasatiou
et doiusg justice te il. Sema :muay bugainiçrssby

doing this mote thans othprss ; but it la the eniy
ISy of accotn>ilshling tisat whlch 19, wlth us,
a psarainuut objcct, the tonterlng of the lumnler
trade. Thst thia wua a paramnount ebloct la
ovidanced by tise recitals to thse eàrllerAota tuat
I have quoted.

Apart front ail thesoe connideratiofls, we havo
tho plain ineqilvocal languageofe tho Act. To
pdopt tise construction put upon it ln Bopa Y.
Drekson, we uat Irisait Ilail streai" as snean.
tssg Ilsae streamnas" mansi o ok lu vain In the.
Act for any clou of stseaassas deflue se they ame
diliiid in* lialo v. Dicion. If wsat, ls r-pý
Ioqtd lu thât cane te have beau Included hâd
beeni realiy iutnsidecil, section 15 ehould have run
thus, "Ail isersous nsgy float saw Io" and otiser
tituber durlnig tise spring, nsmmser, and autussis
fres'hets, down," net &Il istreausa-" but sucis
streaus. ii ln thoir nstural atate wili wlthout lis.-
Jsrovements permlt sair legs, tisuber, &rcý te lie
floated down theni.' ItIa toe siuchste ay that
such u lteration of thse Act lu net constriuc.
tien, but legislatien?1

Reference ia made in B. & D. Ilto etreamu cf
a differeut clam, te tbis, mentionsed in the thîrd
section," IIdomn whicls tumber la- uautaliy
trought."l Thse ntreuna rentionedl iu thse third

siectiou atc thesi dawn whichs lumber fil unually
brwsutgit, asnd on which a miii dams nay b.
iegally creeted. Tisat cannot bu a streun down
wvhich iu its natural state, wlthaut insprove.
menta, timber, tombier, etc., couid bie floated,
because on such a sitreain a mnill dams could net
lie Iegaliy crocted. Tho words "Il s treamanIl
coune lt lie appliesi oniy to that cimea of
sîrcamus. Tisere la anothcr clam. deuamlnated
."amsaul streans," whicis certainiy did not forms
tise class, thomgh tisey mîigit bu comprolhendod
ini the clans te which tise words "lail streas"
appiesi.

I asn unale te coiscur in tise construction put
%spots 8em 15 of the Act lu Ieale v. Dickscu.

Tlscro biiss no context, nor indeed sssytmfug
whn-.toecr in any of tise, Acte on thtis aubjeet,
te contrui tise ordinary gramumatical meaning of
tho wordss usesi, we must read thent in thoir
ordinary grammuatical sinse ; and shoud, 5 tisera-
fore, cionstrue se. 15 n giving the lîrivilege te
ail persons te flied aaw.iogs and other timbes

dôwns ail etrerzna in U. C. during the~ spsing,
sinmer, snd austunuin freaheta.

It follows that, in iny judgment, th- .guol
tried betores the lcarned Vice-Chancelio wu
nul an issue that arise.; under tise statute ; L-'
that the defondants hasi tas have the rigist cors.
fcrrod mîpon thora by sec. 15 ot tise Act, te float,
diiring tiso freaisets nssmed in tisat section. their
tituber, raf.'ç, and crafta down theatitresa
down which they were casing thens, te bu
floistei wshen tiseir rights were called lu question
by the plaintifrus bill.

'%Vol cf course, do net question tise propricty
ot thse course takcen by the losxnod Vice-Chais.
cller in aecpjting the interpretatien put uspons
tho.Act in Boudte v. Dîcluson. B~ut boing unalile,
after n careful consideration cf tise various Acta
passesi upon tisis mubjcct, to concur lu that in.
terpretation nsy conclusion il; that tise plain.
titra blli must bu diissuissesi.

For reouos which tise Chief Justice gave at
icsigth, catis party, is left ta pay thoir own doets.

DI'FEfltNCE OF OPuIIN.
Iu the foregoing decisios delis'cred by tihe

Chiot Justice ef Appeal. rattoracu, J., and
Morrison, J., cncsrred, but liartoea, J., helci
ditîcrent v*.c& W. publiais his iudginent
belov.

citir JUSaTicR iuSON'S OPINION.
In tis case I have the iniafortuno to differ

irits uy lemmnes broths, snd if this bai licen a
court ef lut reort, whilst net cencurring, I

sisoulds not lhave thouglit it îsroper te expressnmy
dissent, but imnier tise circssrnstandce I tisinl, it
in buit fair ta the litigasutsn and respeettul te my
colloguon briefly te xrs tise groundis on
~vich I tvel cunsîschled tu cerne te a different
conclusion. Tise expiration of tise genoral coin-
mnîc iaw principles applicable te inland waters
s7cuId geons tu bu well stated in thse casa of

W.ildswortis s. Sinail (2 Fssirfiold, 280), and te
bce consilstent %vitl tise doctrine in tise tract dec
füre maria îsoinetinies, but it isq said cr.onooualy,
attributedil itat Lord Hall, vir. that tise
strearna %hich sire sssfficiently largo e 10beas
boute <'r bargeq, or te bie of public use ln the
transportation et propesrty, are juigiways by

watar, over whlcli tis isîslsî hava a cenirin
rlgist, auss tise pa-ivate îuraîerty et tise Owse-
ot tise sulitl le i e Iiprovesi lu aubeervlency te
tise eujoymeiut et tilia publie rlgisî; wilst, tus
thse essntmary, inich ist 1111 trews arc et ola

fbaslhthat lai, casinut iu tiseir natureal nates
bu sisesi for tise cardalge of boat., rafts, or etissr
lssoparty. arm wholly #tuio allelutoly, l'rs-Ate
net subi ect to tise sesvitui setf tise psublic inter.
est, noir te b. regardesi as publie higiswayu by
wMaer, bMes tisey arm net stusceptible eftue

as a couuuuoni pansage for nhe public. Nume-os
declan ame toe .fcssd st a verY eanY date iu
tise Tmstea Statu. te tise effort tisat altseugs
thée adaptationu et tise streaus teasuds public use
unay usaI bc eesitliusous at PZ soenu, yct tise
public rigist attaches and si u iOxercised
wiseuover opportimnlîlce ccur. Iu tise -case ot

Tunuuder Blay River Cempausy v. Speedlly, 31
Miels, ,.34 Mr. Justices Cooley thuil retors te

tise susbjet:-" Nom inait esueutiai te tise osa.
meut tisI thse mcaal Of etlis attein lu its
nusrai situe ans itIl ordlnary volumns et water

ahaued bie coutsous, or. In cîher werda, tisaI
fils nrduusary sate ait ait, *canons ef tise Yca
sisoulid ie auc sa to nmaise il navigale. Ift i l
ordlsrfly subjeet ta perishis-ni fluctuations lu
tise velume snd lueigst, of fis water stribtutaufo
te natural caisoi, ands tectsrming as regularly sM
tise sems, aud it it. puritain ut higis -waler auss
navigable capscoity ordinsariiy continue a suffi.
cient lesglof et le te soulte it unetul asnus higis-
way, (t la à isubject ta tisa publie essessuient-
refers-ing ta Morganu v. ]Kinug, 35 N.Y., 450,18
Bai-boas 284, auss 30 lhsrbaur 9."

It seoulsl seenus that tis vory re.-ssonable victy
cf tisa comnu iaw doctrine li rotoence ta tisoe
streansil at a very carly day been moogssiaes
by aur osen LegsIature

Tisus we flusi lu tisa first aet isauseil iu Uie-
Canada lu neterence te mill-dauna, tti Geo. IV.,
c. 4, tisat it wan passeci in tisa inteoet et lier-
noua; engaged In tisa lunsier trado, te nilerd
ftcitieeL fer tise convoyauîce cf tiseir mafta ansi
luuniser to smarkset, ansi tisaI tise owner et mnill-
dans, erectesi oni tise proprieter's eWn lansds,
sairles amy atreatn dawu wilssiober scaa
sssuaily lirought, scere compellesi tu maire mure
vision for (ta passage by tise construction et
sufficient apllrons, ansi in a5(sero otisor Atta
lisetarese cous te tise 12ts Vie. psrovision is
mados for flostisg down square tinuben auns otiser
manutfacturesi tambe- preparcil for market.

Tise latter Act, thougis iassesi aise evidentiy
lin tise (utemes et lumbermeun, inden prosion
aisse for tisa protection et tise mill owner tie long
as ho conspiied writi tise conditions îureariwe,

othem-sit tise lumbermsas was aI liberty te
'abats tise damn a a nuisansce if il interfci-ed us-ith
hi, us cof tisa streams.

lu tise sune Act, howoeser, wo fiud tisa legis.
lature uaing lng'age mot eniy conirmastory oh
tise slow tisaI tisa publie bsail this sigit la use
surcis utreamns an E have - refermed ta, but declar-
ing tisaI a]] persona uns> dssring tiseapriusg, tum-
mer, andi asutumu tresisots fat sasclega amnd
otiser tomber, mafta, &c., dosen ail stroasss, s
provision sviin (n y opinion waa intendesi to
bc ummpiy declaratary et tise Comnuon Law rigisî
cf everycue t0 use aver5' sîmeaun tisaI seansp
hIe, lu il-s nalural utate, ansi ita ordinary

Fvolumes, et transpurtimg lu a condition fit for
mar-ket tise preducta; of tise forcata or other pro
poprety, seitis an express statuts-y declaatiou
ssueraddesi tist it wseanmet esentiai lt- tisa
public casernent tisaI tisacapaiîy oftis stcaus
an tisose defluesi uluulsi bc continuous, lut tisaI
it alsouili bu exercizeableoeven tisougis il coul
oulie se n exorciaes in tise et tresSaI.

This was tison tisa stato of tise hase in saves-ai
of tise ueighlicuring States whiemo lumbcring ap-
a-aiens worse cai-riesi on ta a vcr largo ci-teut,

but il sean net tise usuivrual rule ticre, tise
courts lu eRneo places holding tisat a aîncansn
which (s muet ca-palilo et being uses nI ny lisse
for tise passage et boale cm tisa flonting ot nait
auss loe, excelut vison awehled hy nrains or tisa
melting et snow, iu met iu ausy lega! soute a

navigable streaun, but la luilete liroiuorty ansi
uat subject te tisé servitude of ts public cause-
nient.

Ansi thia 1tzing tise atate et tise autsoritios. il
is net unsutasossll te anauimo tisat a L-egi-tîs
tare deaing -withl a alunliarnuate cf tluingsi lu
tendesi t0 place tisa qjuesion boyonsi dispute.
au~d te docles e t< aven n1ous 1119 eîneas


