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THE CANADA

LUMBERMAN.

MoLAREN vs. CALDWELL,
JUDGMKNT BY THK COURT OF AVIRAL—THR
DECISION OF V. ¢ PROUDFOOT OVKR-RULED,

C. J. Srnacar dolivered judgment in this
care on Friday in tho following terma :—

‘Tho plaintiff describes himxelf in his bill nan
fumber merchant, lumber dealer, saw miller,
aud lumborman, and states that the defondant
carrios on: tho samo branchew uf busineas, The
bill enutncratos some twelve parcels of land, of
which it isstated thet the plaintitf is the ownor,
and it states nlso that he is owner of largo tracts
of timber. Tho Lill goes on to allego that the
stroams flowing through theso parcols of land
wero not navigable streams, *“nor floatable for
Jogs and timber * while in the Crown, nor until
after the improvementaset forthin the bhill wero
mado on the snid stroams by Jhe plaintiff, and
that in their natural and unfinprovod atate thoy
would not, oven during froshets, pormnit of saw
logs or timbur being floatod down the saine, but
wero yseless for tho purpose, and in tho 10th
paragraph thero statos his rights ==*¢ Tho plain.
tif is ontitlod, Loth as riparian proprictorand
owner, in feo simplo, of tho bed of tho said
stroams whero they pass and flow through the
said lots, respoctively, to thuabsolute, exclusive,
and uninterrupted uses of the said streams for
all purposes not provided by law, and amongst
other purposcs to tho absolute and oxclusivo
right to tho user of tho same for the purposo of
floating or driving saw logs and timber down
tho same.” Ho thengoos on to gay thatin vari-
ous parts of the gaid streams, which run and
flow through lands thorein doscribod, the plain
tiff and thoso through whow ho claims have ex-
pendod & largo amount of money in making
certain specific and very valuableimprovements,
which ho scts out in's number of tho following
paragraphs of the bill,

‘Eho complaint is in substanco, that tho do.
fondants having got out soveral thousand saw
Jogs, threaon, and intund to avail thomsclves
of the impyovoments kot ontin tho ill, and that
in floating and running the timber and logs
down the stream thoy are interfering with and
obstructing the plaintiff ia runnming and floating
dawn his lumber and saw logs, and he takes
this groand, that tho defendants in so doing are
wrongfully and forcibly, and without right, or
colour of right, making uso of the improvements
mdo by, the plaintiff, and those under whom
hio clamns, and of which pluntiff is entitled to
the oxclusivo and uninterrupted user.

Evidence was given at great length bofore V.
C. Proudfoos. That learncd judgo considered
that ho ought to follow the case of Boalo v.
Dickson, and that he understood that case to
determine that if any improvemonts are necess
ary to render tho strenmns fontablo, tho statute
does not apply ; that it does not alter tho
character of tho private streams, and that the
owner of tho land over which tho stream flows
has the right to provent intrusion upon it.  Upon
tho ovidenco ho camo to tho conclusion that
without tho artificial means of which evidence
was given neither of tho streams upon which
improvemnents had beon made by the plaintiff
could bo considored floatable, cven in freshets
or high water,

That was tho issne upon which the evidence
in the causg wax given, and that the proper
jssug of tho construction placed upon the etatute
in Boalo v. Dickson was the proper construction.

Upoen tho appeal to this court 1t is contended
that tho coustruction ylaced upon the statute in
Boalo v, Dickson was not correct. It becomes
our duty, therefore, to consder and determine
that question,

It 1 obvious from a perusal of the Acts
(which aro considered m ¢ 43 of tho C.8.U.C.)
that it was tho policy of the Legislature to en.
courago tho lumber traddo of the provinco 3 and
to preserve tho fish in tho streame,  The Act of
18289, Geo. IV, ¢ 24, recites: ** WhAcreas, it is
capodient and found necessary  to afford facility
to tho iukabitants of tius provinco engaged in
tho lumber trado in carrying thar rafts to mar.
ket, as well ns for tho nscent of fish in various
atreams now obstructod by mill dams.” Then
follow two sub-soctions, wheh aro embodied in
gection 3 of the Consohdated Act.

Tho xamo policy 1s evadenced by 12 Vic., c. &7,
tho first soction of which supphios what may bo
takm to have been an cmission of tho Act of

1828, viz., that aprons or slides to mill-dams
should bo sn constructed as to afford sufficiont
dopth of watar for the passage of eaw loy,
lumbor and timber—a provision embodiod in
sec. 4 of tho Consalidatod Act. .

Then in scc. 5 of tho same Act wo find enact-
od what is embodied in secs. 15 and 16 of the
Conwolidated Act. The it clause of sec. b is
{n the samo terms as sec. 15, beginning thus :—
* And bo it enacted that it shall bo law{ul for
all persons to floa® saw logs” (and o to the end
of sco, 1) % and other timber rafts and craft
down all stremns in Upper Canada during the
apring, sun.uior, ahd autumn froshots ; and no
person shall, Ly felling trecs or placing any other
obstruction in or scross any quch stream, provent
tho passage thoreof.” ’

In Boalo v. Dickson thisopinion is expreased,
¢ that the right so given extends only to such
stroams as in their natural atate will, without
improvements, during freshots permit aaw logs,
timber, cto., to bs floated down thum, to streams
of a differcnt clasa ‘$& those mentioned in tho
third scction *‘Down which Jumber is usually
brought.” i

No such qualification™ of the right given by
section 1§ is to be fonnd in the Act nor injany
other provious Acts thereby consolidated. Thero
is nothing in tho contoxt of any of theso Acts
showing or tending to show that such qualifica-
tion wns intended ; and we know from what
wo find in tho evidenco taken in this cause, that
confining tho right given by section 15 to auch
streams as arc described in tho passage I*have
quoted from Boale v, Dickson would go far to
dofeat the avowed policy of the Legislature.
Evidenoo was offored that in somo of thestreams
in the province, at the date of jxsing of theso
Acts, saw logs, timbers, &e.,’ could bo floated
down in their natural state without, improve-
monts, oven during froshots, Thoevidenco was
stoppod by tho lea'rnod Vice-Chancellor upon
the objection of tlie plaintif’s coursel after
somo ovidenco in that dirdction had been given.
But from the cvidench that was given in the
causo it is apparent thatif section 16isto be
road with the qualification given to it by Boalo
v. Dickson, a very largo mimber of the streams
in tho province would be.exclyded from its
operation. -

1 agroo with what is said in Boale v. Dickson
“* that nssuming the plaintifis to be the owners
of the bed of the river, and considering this Act
to bo a diminution of private rights, no greater
right can axiso to the defondant under it than »
right to float timber, &c., down during fresh-
ots ; it confers no right to in any way eithor im-
provo or deepen tho natural channel.” I do not
understand by this that a person to whom such
right to float timnber down is given, &c., may not
romovo fallen timber and such liko obstacies to
navigation as are referred to in Crell v The G.
T. R. Co. DBut taking what is said in the pass-
ago I havo just quoted from Boale v. Dickson to
bo correct, it may well be conceded without
affecting tho constitution of the Act. It may
bo thought that the Legisiature had over much
rogard for the interosts of the lumbermen, and
too littlo regard for the jnterests of riparian
proprictors. Our provines is to construs the Act
aud not €o fail to give due effect to it under an
idea that #s provisions press over hardly upon
ono class of persons for the benefit of another
class. el . o

1 do not feel pressod by the conmderation that
no right is conferred upon lumberers “ to altor
improvo, or deepen the natural channel” It
does not prove that it was not intendod to con.
fer upon them tho privilege of availing them.
selves, in the floating of their logs and
lumber, of improvements found by them to have
been already snade 1n the natural chaunels of
the streame,

The statuto makes no provision for compensa.
tion to those at whoko cxpense improvcinents
have been made.  We nny conceive that it
would havo been moro just that provision should
have been mado for compensation, ‘Tho Legis-
Iature, howover, miy havo felt difficulty in the
way of ndjusting u scalo of compensation, or
may porsibly havo taken somo view as this:—
Tho difforent lumbennen mako inprovemnents
on their respoctive propertics, cach for his own
sako. By giving to all 3 common right uver thoe
property of all, we may make an approximiation

doing this more than othgrs ; but it is tho only
way of accomplishing that which is, with us,
a paramount object, tho fostering of this lumber
trade. That this was a paramount objoct is
ovidencod by tho recitals to the earlier Aets that
T have quoted.

Apars from all these considerations, we have
tho plain unoquivocal Ianguage of tho Act. To
adopt tho construction put upon it in Boale v.
Dickson, we must read ** all atroams " as moan.
ing ** some streams *’ and v-6 look in vain in the
Act for any class of atreams défined as they are
dofined in’ Boalo v. Dickeon. If what is & p-
posed in that case to have been included had
boen really intondod, soction 15 should have run
thus, “All persons may float saw loge and other
timnber during tho spring, summer, and autumn
freshots, down,” not a'l streams—"but such
stroams as in thoir natural atate will without im.
provements permit saw logs, timber, &c, to be
floated down them.” It is toomuch to eay that
such an alteration of the Act is not construic-
tion, but legislation?

Refercnoe is made in B. & D, *‘ to streams of
a different class to thoss mentioned in the third
section,” “down which lumber is' usually
brought.” The atreams mentioned in the third
section are thoso down which lumber is usually
brought, and on which a mill dam may be
legnlly crected. That cannot be a stream down
which in its natural state, without improve.
ments, timber, lumber, etc., could be floated,
becauso on such a stream a mill dam could not
be legally erocted. Tho words ¢ all strcams”
uﬁl_ not bo applied only to that clsas of
atreams. There is another class denominated
* small streams,” which certainly did not form
the claas, though thoy might be comprehended
in the cliss to which the words * all streams®
applied,

T am unable to cohcur in the construction put
upon sec, 15 of the Act in Boale v. Dickson.
Thero being no context, nor indeed anything
whatever in any of these Acts on this aubject,
to control tho ordinary grammatical meaning of
thoe words used, wo must read them in their
ordinary graminatical senso ; and should, there-
fore, construe soc. 15 as giving the privilege to
all persons to floct saw-logs and other timber
déwn all streams in U. C. during the spring,
summer, and autumn freshets.

It follows that, in my judgmont, th~ -suo
tried before the learned Vice-Chancello was
not an issue that arises under the statute; t-*
that the defondants had to have the right con-
ferrod upon them by sec, 15 of the Act, to float,
during tho freshets named in that section, their
timber, rafts, and crafta down the streams
down which they were causing them to be
floated when their rights were called in question
by the plaintiffs bill,

Wo, of courso, do not question tho propricty
of the courso taken by the learnoed Vice-Chan-
cellor in accepting the interpretation put upon
tho Act in Boalo v. Dickson. Dut being unable,
after a careful consideration of tho various Acts
parsed upon this subject, to concur in that in.
terpretation my conclusion is that the plain.
tiff's bill must be dismissed.

For reasons which the Chief Justico gave at
lovigth, cach party is left to pay their own costs.
DIFFERENCE OF OPINION.

In the foregoing decision delivered by the
Chief Justico of Appeal, Patterson, J., and
Morrison, J., concurred, but Burtea, J., held
different views. We publish his judgment

Lelow, ,
CHIEF JUSTICR BURTON'S OPINION,

In this case I havo the misfortuno to differ
with my learnod brothers, and if thishad been s
court of last resort, whilst not concurring, I
should not have thought it proper to expresamy
dissent, but under tho circumstances I think it
is but fair to the litigants and respectful to my
collcguos briefly to cxpress the grounds on
which I feel compelled to como to a different
conclusion. Tho cxpiration of tho genoral com-
mon law principles applicablo to infand waters
would scem to bo well stated in tho case of
Waldsworth v. Small (2 Fairficld, 280), and to
be consistont with tho doctrine in tho tract de
fure maris sometimes, but it i= said crroncously,
attributed it to Lord Hall, viz. that those
strosms which aro sufficiontly largo to bear
boats or barges, or to bo of public uso in tho

water, over which tho pablic have a commen
right, and tho private property of tho owner
of tho soil is to e improved in subeerviency to
tho onjoyment of tils public right; whilst, m
the contrary, such little streams arc not s
floatable, that is, cannot in their natural staig
be used for the carriage of boats, rafts, or othep
property, are wholly anc absolutely private,
not subject to tho servitud) of the public inter.
eat, nor to be rogarded as publio highways by
water, because they ars not susceptible of wg
a8 & oommon passage for tho public.  Numerous
decisions are o be found at & very early dato in
the TTnited States to the offoct that although
the adaptation of the stream to auch public use
may not be continuous at all scasons, yct the
public right attaches and may bo oxorcised
whenever opportunitios occur. In the-case of
Thunder Bay River Company v. Specdily, 31
Mich,, 343, Mr, Justico Cooley thus refors to
the subject :—* Nor is it essontial to the eas.
ment that the capacity of the stream in its
natural state and its ordinary volume of water
should bo continuous, or, in other words, that
its ordinary state at all semsons of the year
should be such as to make it navigable. Ifitis
ordinarily subjoect to periodical fluctuations in
the volume and height of its wator attributable
to natural canses, and recurring as regulatly as
tho seasons, and if its poriods of high water and
navigable capacity ordinarily continue a suffi-
cient longth of timne to make it uscful as a high.
way, it is & subjoct to tho public casement—
referring to Morgan v. King, 35 N.Y,, 459,18
Barbour 284, and 80 Barbour 9,”

Tt would seem that this vory reasonable view
of the common law doctrine in reforenco to thess
streams had at a very carly day been recognised
by our own Legislature,

Thus we find in tho first act passod in Upper
Canada in reference to mill-dams, 9th Geo. 1V.,,
c. 4, that it was passed in tho intorcst of per.
sons engaged in the lumber trade, to afford
facilities for the convoyance of thair rafts and
Jumber to market, and that tho ownors of mill.
dams, erected on tho proprictor's own lands,
across any strcam down which lumber was
usually brought, werc compelled to make pro
vision for its passage by the construction of

hsulﬁcient aprons, and in soveral othor Acls
{

before we com¢ to the 12th Vic. provision is
mado for floating down square timber and other
manufactured lumber prepared for market.

Tho Iatter Act, though passed also ovidently
in the interests of lumbermen, mado provision
also for tho protection of the mill owner so long
a8 he complied with tho conditions prescribed,
otherwiso tho lumberman was at liberty to
[ abate the damn as a nuisance if it interfered with
his uso of the stream.

In the same Act, howover, wo find the Legis.
lature using language not only confirmatory of
the viow that the public had the 1ight to uso
such streams as L have ‘roferred to, but doclar-
ing that all persons may during tho spring, sum-
mer, and autumn freshets float sawlogs and
other lumbor, rafts, &c., down all streams, a
provision which in my opinion was intended to
be simply declaratory of the Common Law right
of everyone to uso every stream that was capa.
ble, in its natural state, and its ordinary
volumes, of transpurting in a condition fit for
market the products of tho forests or other pro
poprety, with an express statutory declaration
superadded that it was not cssential to the
public easement that the capadity of the streams
a8 thoso dofinod should be continuous, but that
it should be oxercizeable even though it could
only be 80 exorcised in times of froshet.

This was then the stato of tho law in soveral
of the neighbouring States where lumbering op-
erations were carricd on to a very large extent,
but it was not the universal rule there, the
courts in somo places holding that a stream
which is not eapablo of being used at any time
for tho passage of boats or tho floating of rafts
and logs, oxcept when swelled by rains or tho
molting of snow, is not in any Icgal scnso a
navigablo stream, but is private property and
not subject to the servitudo of the public ease:
ment.

And this heing the stato of the authorities, it
is not unreasonablo to assumo that a Legisla:
turo dealing with a similar stato of thingsin
tended to placs tho quostion beyond dispute,

transportation of property, aro highways by

aud to doclaro that oven though the stream




