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. The Fall Term of the SuprEMk COURT
was closed at a late hour on Saturday
pight last, afier the extension for a week
o?gt}xe oiiginal time prescribed for its sit-
tinge. ‘ .
The topic of all-engrygsing interest in
the public 1min1 throughout the term, was
the decision to which it was probable the
Court wouid come on the deeply impor-
tant matter involved in the case of KIEL-
LEY »s. CARSON ana others of the
House of Assembly, which was, it will
be remembered, an action for false im-

prisonment under colonr of the Privi-

leges of the House.—FPublic Ledger,
January 4. .
MR. JUSTICE LILLY'S JUDGMENT.

"This case is one of the greatest importance that
has ever been brought under the consideration of
this Court ; and as intimaiely concerns the liberty
of the subject, and directly involves a quettion as

powers of the

of counsel on both sides, in which mich learning
and research has been displayed, and every point
which could make in favour of either party has
been urged with very great ability. The question
is, in a great measure, the same with one upon
which | have already given my opinion, and with
" an earnest desire to arrive at a just conclusion, I

have well weighed the argumeats which have been .

used, and have given the matter the best consid-
ewation of which 1 am capable,

for assanlt and
The first count

~This was an action of trespass
battery, and false imprisonnient.

house on the 6th day of August, and seizing and
imprisuning him for the space of four days.
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generally ; and the second aud fourth counts for | not extend even over the Shole istand, for 8

the battery. The defendants have pleaded, fisst,
the general issue ; and secondly, a special justif-
cation, That of the first defend at is to the effeet

LT e ti wh LAy . 2
That long before and at the time when &c. a | pumber of memlers composing the

| semblp consists of but 15,

Colonial Legislature of our Sovereign Lady the
Queen was holden in St. Joha's, in the Island of
Newfoundland, and was then and there is sitting.
and that the defendant at the time when, &c., was
and yet is, a member of the House of Assembly
of thie Jaland aforesaid, and the Speaker theteof.
That at the time when, &c., to wit, on the 6th day
of August, the said House of Assembly being sit-
ting, one John Kent, being
~ said House of Assembly, complained to the said
House fhat the plaintiff on the day and year
aforesaid, had made wse of insuiting and threaten
ing language and gestures towarus the said John
Kent, s0 being & member of the said House of As-
sembly, in reference to him in his office as mem-
ber of the said House. The plea then recites the
proceedings of the House upon this complaint, and
the resolution of the House that the Bpeaker
should issue his warrant, &c. That the defendant,
~ as Speaker, in pursuance of the said resolution

and order, and according to the laws, custons |
_and usages of the House of Assembly, did issuc |

his certain warrant, in mannner and form as set

forth in the plea, and then states the arrest of the |

i phmtlﬁ' under the warrant—has being brought
~ before the Houss—the procecdings of the House
. thereon—a subsequent resolution ano order, that
“the plaintiff, by his conduct before the House,
having committed a gross iteration aud aggrava-

~ tion of the previous contempt, be handed over by
, Arms to the Sheriff of Mewfound-
~ land, and aoler of Her Majesty’s Gaol for
. this district ; and that the said defendant, as
peaker, should issue his order to these officers as
for this proceeding ;—that. defendant,
as aforesaid, quluanoe of the order
lution, and pceording to the laws customs
ses of the said House of Assembly, did,
inth day of Angust, in the year aforesaid,
certain warrant under his hand and nawe,
aker, in the form set forth in the plea
aintiff was lodged in the gaol
justification of the other de-
, - with the cxcep of their being
bly only, and exception also

, who justifies as the messen-
the House, and as acting under
t-at-Arms. ~To this jus-

has demurred generaily, and .

, joined in demurret.

 question then which is to be

the louse of Assembly do
ss the power of punising summarily

House of Assembly, 1 am happy tc .
liave had an opportunity of hearing the arguments |

i
vears ago. lts fmz‘erity is limited to the

i laws and ordinang
< : : s AnL+ ns may be aFres
is for breakinvg and eutering plaintiff’s dyelling | . -

The |
~ third count is for assaulting and imprisoning him !

| cause it assumed to exercise 4 contye

then & member of the |

fem .“in&benatul’eot y

__’ e i e dhrmign

as of supréine, legislature. not only within the
United Kingdom, but as fully and extensively in
and over the remotest portion of the British
dominions, will convince any one of the sort of
analogy which the General Assembly of this
Isiand bears to it. Parliament is governed by its
own laws and customs, the Lex et consuetudo
Porliamenti, which is coeval with the common
law. and is part of the law of the land, and as
such the Jndges are beund to take judicial notice
of it ; but this law is peculiar to Parliament alone
and is not applicable to aay othet hody on eartl.
The powers & privileges which both Houses of
Parliament possess and enjoy, have been exercised
by them from time immemorial ; they have been

preccdents for centuries. The power

was shewn in the celebrated case of Burdett vs,
been made, to be founded on immemorial usage,

liament statutably assigned to

precodents in all ages of our history i

Lord Ellenborough says that such a power Was

| legislature of the Kingdom still the exercise of it

vention of Magnu

prisoned but by the lawjul judgment of his pecrs,
or by law of the iand.

The Assembly of this leland was cailed into cx-
estance by the l s Commission to the Gover-
nor, under which waw established ¢ i
the Governcr and

E niot repugnant to, but
fte to'toe laws of England
is therefore, by 1o means the Supreme
of this Island, for then it would exc
thority of Purliament, which is absurd.
isdiction, moreover, is CircumMscrined,

in conjunction with

enactment, was disallowed by his Majesty’s
il over pa b
of the Island, not within its jurisdiction. Fae
House of 4As-
and of tlese,

quorum. ]

as of the members,

ever. All persons who

to be electors ; and the ouly qualification prescrib-

Iy

of the same description of tenement. I do not

{ remmark upon these circumstances invidiously but |
i merely to shew the inapplieapility, in every res- |

pect, of the argment drawn from analogy.
The snalogy heve argued to exist between our

mons,

which I have met with.

it is

{ “ With respect to the Colonial Assemblies,
stand

“ most important that any idea that they
“ on the same footing
| “ Commcns, should be excluded from consideration,
* The principies upon which the English Parlia-
“ ment rests its rights, powers anc
| « cannot be extended to
| « Parliament stands on its own laws, the lex et
 consuetudo Parliamenti, which
« precedents and immemorial usage. The planta-
« tjon Assemblies derive their energies from the
« Crown and are regulated by their respective
« charters and usages, and by the commons law Of
¢ Englond."”

It is therefore quite out of the question to appeal
to the law and custom of Parliament as the rule
by which we are governed in this case, and there
is therefore no weight in the argument that upon
the establishment of &
under the King’s Commission the lé ¢t consuetuda
Parliamenti, which is peculiar to Parliament
alone, thereby necessarily comes into force here.
So far was this from being allowed or admitted by
the souree from whichour charter emanated; that
His late Mnujesty was advised to withhold his
gssent from certamn Acts of the Assembly, for the
reason that they contained the words « In Col-
‘onial Parliament assembled.” Tun Canada, it is
true, the Legislature is styled a Parliament, but it
is by the words of an express Act of the Imperial
Parlianent, under which the Legislature ‘was
erected, and all Acts there run i 'tne name of the
Queen, by, and with the advice and eonsent of the
Legislative Council and Assembly. :

The power of the commitment for con-
tempt is. contended for, in the second
place, upon the ground that a like power
‘exercised by the Assemblies of other col-
 ovies. To prove this, references have
been made in the Journals of those As-
‘semblies to instacces of _commitment for
‘contempt. It would however, bave-been

1 more satisfactory to my mud if same le-

ﬁﬂ adjudication upon the subject of the
sxetcite of such s power had been cited;

SRS S e o e

| appear,

confirmed und recognized by stututes and judicial }
of the two |
Houses of Parliament to commit for contempts, |

—to be part of the powers and privileges of Par- |
both Houses upon |
their separation—to be incident to Parliament as !
being the kighest Court of Record in the Realm, |

to the extent of the Royal Prerogative, and the | essentially inherent in Parliament as the swpréme :
in that case was held to be authorised and justifi-" ¢
ed Ly the law of the land. and conssquently that |
| such o power was not (as was argued) in contra- |
Carta aud the 28th of Edward |
the third, which declare, that no man shall be ita- |

i 15d

6 form a |
The qualification as wellof the electars, | iy :

: . | and tne 3 sse :
does not require the possession | ud the House of Assembly, lo mare
of any amount of property, real or personal, what- |
occupy for twelve months |
any description of dwelling, are hereby qualitied |

od for membenrs is the occupancy for two years ol

as the English House of |
privileges, |
5 provincial Assembly. |

are founded on !

G ¢ ssembly here, ! et o A
seneral Assembly NETe, | 1, arocted, the jurisdection ought to be

| expressed, for cothing - omitted wiil be

‘what wiib the diclum of my

J:—Printed and Published by JOHN THOMAS BURTON, at

his Office, opposite Mr. W Dixax s,
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we should then have seen the origin aund
natgee of it, and wether founded as it 18
not:snlikely, on some local entctment,
or supported upon usage recognized by
the Courts of Law,—for wether this prac-
tice'previling in those Colonies be con-
formable to the law or not, cannot clearly
unless it be shewn to be reeog-
nized by judica! precedant, The instan-
cez which have beer referred to are also
all of very recent oceurrence, in colonies
where Legisiaturs have existed for half a
century and upwards. In some of the col-
onies, | am aware that an Act fora trial of
Jigputed elections, in imitation cf the

(Y ] 3 '

| Grenville Aet, is in force and the power
versus Abbo which so much reference bas . 3 1 0
ersus Abbott, to ich - of compelhing the  atteadance of parties
and witnesses, 1s given by such Act.— |
ther the usages of such Assem- |
the colonies
: | where they prevail, they are arly not |
and to be estabhsh?d and !'CC();;Z‘lz‘?d i\_\ numerous | = 1 > y . cledf}) Bl
and altho’ |

whi

Bnt
blies be legal or not in
birding here, and have no legal force
whatever io this country. As well might
the Honse Assembly here claim to

he power of elections the mem-
Council Lecause other
sewblye have had power by their Char
ters to do so, or prescribe to appear cer-
tain officers who, in other cotlonies, are

¢
Of
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bv usage appointea by the Assembly,— !
any |

No loesl Act in colovies ean have
validitv in this country, weither can the

i
ojsjatures

six | peculier usage and practice and their le-

beuset up as having any bear-
this case.
o third argumert in support of the
r of the Assembly to punish
for contetopt by
from the King's Commission,
Roval Instruction sccompining it,
yler which the Local Legislature was

recied,

1
i

unon

3

o 4
[ arawhn

in the

Govenor,
Council

is commission was 1asued
r 1839, and empower the
Lv and with the concent of the

, £ Hre
\

laws for the good government of the
Colony, uot repugnant to, but as near s

agreeable, to thelaws of England.
Dut their are no terms in this Commissi-
on o1 the Royal Lustructions which refer
on the House of Asssembly like powers
and privieges with those enjoyed by the
House of Commecus, or such as are exers

may be

L arsad be ¢ s . o '
House of Assembly and the British House of Coma- | U%d b-‘. Ue Ansunl.l} ed of other Co_lonj !
has also been invariably denied in the most | les ; neither 1s they any great contoined
express terms by every .authority upon the subject ',
Mr. Chitty, in his able |

treatise upon the Prerogative of the Crown, and |
| the relative duties and rights of the subject, says, !

theirin that they are to be governed by
the law and custom of Parliment. No
powers of judicrture are conferred upon
the Council and Assembly conjointly or

| severdliy, and no appeal lies to either of

them frowm this Court, or any other Court
io this Island. But if the terms of the
Charter were even more express in fa-
your of the power chaimed by the As-
sgmMy. still the King caunnot, cannot
dispute with Magna Carta which is in-
corporated into the common law.—2nd
Rolles Reports, 115. The King cacpot
charge by his grant alter the law in any
respect, as he connot give power to any
to oust another of his hand,—2nd ZRol-
les Reports, 164.—The King cannot er-
ect a new Court, with a new jurisdiction
without an Act of Parliament, and if it

within saoh judisciction—4tk Instructe,
200,—nor can he by Charter or -Com-
mission alter the common law.—Com.
Digest. Prerogative.— 1f the King, as
the foantain of Justice grantto a Court
power to find and imprisen, it shall be a
Court of Record—1 Salkeld, 200 ;—
but the King has not granted to the
House of Assembly the power to fine and
imprison, and it clearlp is not a Coutt
of Record nor is any where called a Cour?
at all. '

As to the Jargumeat
that the Assombly isa Court of Reecord,
for that the Jourzal or Book of the Clerk
is a Record, it is laid down Hobbes 110
as ta what shafl be an Act of Parlirment
that if the Jaurual of Parliament be var-
jant faom to Record, it shall not prejud-
ice, for that is »o record—Com Digeast.
Titie Parliment—which militates some-
Lord Coke,

which was used,

l expedient for

that, the hoook of the Celrk of the
House of Commons is a Record, as it is
affirmed by the Stature 6, Henry 8—but
that Statute merely requires that a Mem-
her departing from the Parliament, shall
have his lincese to depart recorded in
the Clerk’s Boock. The House of Com-
mons, however, is part of a Cour: of Re-
cord and of the highest Court of Record
in the Kiogdom, upon somewhat better
authority than the Stature 6, Hen-
ry 8. »

In the 'special plea of justification
it is aliedged, that the Defendant issued
his Warrast 1n pursuance of the ardee
of Assembly, and for thie execution there-
of aud accorping to the lane usagess
and customs of the said House of ds-
sembly. This sesms ta be easence of
the justifiaton. Now as to the lams,
usagen and cusloms of the House of As-

| semutly, ifany such esist and huve the

force of law this Court would certainly

t be bound to recognze them,—bvt it has
' not been sliewn 10 us in what * Roiles,”

As- |

“ Records,” and ‘ Precedents,” those
laws, usages and customs, are to bs
found, and I have not been fortunate a8
to meet with auy treaties in Which they
are contaiued.

Iu is admitted, however, by the Coup-

| gel for the Defendants, that there 18 1o

Statute or Charter which in terms grants
to the Houss of Assembly the power of
imprisonment ; and as to the custome,

| and usa’1s&, mentionad in the plea, no
sum- | .

imprisonment,

such thinge are pretended to be set vp ;
for that the Assembly has been only 6
years in existence and that this is the
very first instance, in waich they have
ever assumed to exercise the power of
imprisonment. In the case of Craw, v.
Ramesey—2 Ventris T—the Court of
Common Pleas in pronouncing judgment,
unanimously agreed that * that which
there 1s neitaer practical custom, judicial
precedent, or Act of Parliament to war-
rant, may well be judged to be against
law’—and éan any thing be more ap-
posite when applied to the present case.

The only remaining ground then upen
which this power of commitment by the
Assembly is contended for, as lansful, is
that of reason and necessity. When we
speak, however. of necessity as being &
lawful justification of a proceeding which
is not only at open varience with the
known and astablished laws of the laad
and the ordinary course of Justice, but

| which ceprives the subject of his freedom

in diret contravention of the Magna Carta
and the 28 Edward 3, those great bul-
warks of the liberties of Englishmen,
whereby, it is enacted that no man shall
be in.prisoned bur by the lanful judg-
ment of his peers, or by the laws of the
land, and that no man shall be taking or
imprisoned without being brought in to
answer by due process of the law, it
must be such a strick legal necessity as,
in the absence of all other modes of
aedress, and to prevent a failuse of jus-
tice. will warrant the dispensing with the
established laws of the land. But if” by
the terms mecessity be intended that such
powers are fit and expedient ard in the
ordinary senee of the word necessarg, it
may, perhaps, afford a good reason why
they should be made the subject of a
legislative enactment, but doés not meet
the necessity here set up. Our duty is
10 declare what the lav is, net what it
ought to be, jusdicere non Jjus dave, aud
[ trust the day ‘may never come when
British Courts of Justice will ganction
any infraction of the positive laws of the
land, from motives or arguments 0 €x-
pediency.—We have inceed reasom 1o
rejoice that the rights and liberties cf
Englishmen are sccured by laws fixed
and certain, and defined by landmarks
well kaown and established,—that they
do not rest upon such an uncertainty as
would justify any man or body of men
i tampering with those rights and libers
ties whenever they might think fit. and
them so to do. The ar

gument used by Lord Filenboreugh W




