
TuEp UNANTMITY OP 11UROUS.

At the hegirining of niy "Reflectionq," i
stated flic <ifll'rcnt cau-2es of the ftulure of

jîî.lIiticr! in the prcsent tinte. Circumiis!ancces
obligcd nie te write that pamphlet in great
haste, !n which I forgôt te enumnerate ainong
tlie.ce causes the non-agreement of jurors. It
wrould lie a useful piccc or' informiation, and an
iiipordart addition to the statisties of the
tUnies,' if the Convention coifl aiseertain,
tlirouigl our able statistician, tic percentaige
of' failtires of' trials rcsuiltingý frio the non- -

agcîetc uosin civil, in crituintîl, aii
cspecially in capital cases. Tihis friitre, of
agreement lias begun to show itself in England
likcwisc since the course inians o!'frirr the
jury to agree, Iby thie stratîge logic of hunifger,
cold, and (larkncss. lias been given til).

In Scotland xîo una.,nimiity of the jtîî'y is
rcquircd iîl petai trials ; nor in France, litali'
Germiaîy, nic; in any counitry wvliate'.er, except
England arîd the United States ; arid li tic
Englislh lawv it lias oîîly crne to be graîltîally
estzallislîed in tlîe course of legal cageaniti
by no menus according to a prixiciplu clearly
establishied frein thc bcginniîîg. 'lite unat-
inity priicîple lias led te strange resuits. Not
only were jui-ors forrnerly forced by physie;,ii
ineans to agre-e iii a moerai anti iiiteilectrî:îi
point of view, but in the earlier tinies it hap-
pencd t1it a ver-dict was taken frouî eleveri
jurors. if they nareed, and Ilthe rcfractory
jrîror" was ceriîrnitted te prison ! (Guide [o
Englishi jurieq, 1682. 1 take [lic qnlotatioîi
frorîî Forsvtlî, llistory of' Trial by Jury, 185-5.)

Limier Hlenry Il. iL ivas establislîcd tinat
twelve jurors should agrec in order te detcî'-
mine a question, but the Ilaforcement" or' thc
jury nietut that as long as twelvc jurors did
not agree, others wcrc added to the piuici,
until twîelvc out of tlîis nuitiber, ne niatter 1mwv
large, should agrce one way or te etiier. Thîis
was clîangcd occasionally. Unider Eîa'
Ill. it was Ildecided " that tlîe verdict of less
tlîan twclvc wvas a nullity. At prescrit, in
E.agland, a verdict fr-om lcss tlîan twvcv is
somectîmes taken by conscrit of both parties.
There is notliing, cither iii te Iogic of the
subjcct, or the strict conception of' righ'Lt, or ini
the historie dcvclopmcnt of tic rule, that
deir.ands tlîe unaniînity o!' twclvc tuien, and
the otily twclve men set apart to Lry a cause
or casc.

At flrst thc jurers wcre the judges them-
selves, but iii the course of [huie teè jury, lis
judg«s of flice fact, carne [o bc separatcd frin
the bench as judges of the lav, in the graduaI
developetiient of our accusatori trial, al;
con tradistinguishied fi-cm the inquisitorial
trial. It wvas a fortunate separation, wlîicli in
no other country has been so clearly pcrfccted.
The English trial by jury is onc of te great
acquisitions in the developerient of' our race,
but cverything bolonging to this species of'
trial as it exîsts at prosent, is by ne mearis
perfect:- nor does the trial byjury forma the
only exception te the rule that ait institutions
aeeds must change or be mnodified in the course

<if titie if tliey arc inteîided te !ast ani eut-
live centuries, or if' thlo shill net hecorne
iidrariccs rand i f ailitierits instcad of

livirng portions of a lit-'itIi)v org:înistn.
'lie Frencli aîîd Cler'triaîi rule. anid, f believe.

tue Italian aln, is, that if scvi'n jurrtrs are
ngrn' ive, the jutîges ratire', andi il the hench

decities wviti the (ivc agaîîîst flic seven, tc
iirtit'(t is on [lic side of! the five. If eiglît

j ut-t gcc againgt fotur, it is a vvrdict, in
c:tjt al ais we-ll lis in coinîrrîn criaîîîrîtt ca-tîts.
'i here is fn civil jilry iri lrarie, (rrtîaîv,

lùtl. Blgînior alîy coturtry oii [lie contii-
lient Of Eulrope.

'l'is s'eiis to nie :rrtilit't.l aind riot iii li:t-
înoriy %vitl ouir concepttiont of thie judge, iv o

114îti bctweei-r tlic p)artit-s; ese-lyso wltcii
the State, thc Crowrt, or [lie Pcople, is onîe <if

the twvo parties ruir- ini harriîcnv %vidithei
irnîîi'tt.tlt idlea (althioli we A ilrîivians have
unfor-turiatelv griveri it up1 iri1 riarîy catses) t11vit
the jtîtges of [lic fact anîd [lose of te 1:rw
ratst bc distirîctly se1taîatcd. Thie hier
the Frerucli triai, takces liait ini LheI' V i y 1

frqirtyofflensively S',. lie is te t

intero-gator; lie irtiittt5andi tiot tl.it!

quert tly irisinuiates. 'iisvoutld lie whlîtUv

îîîay tlîejtidge for ever keep îvitlî the Alierit'ai
aindtihli Englîsît p~eople lus independerît, !îigi

liosition b'ticeni aind <dore thre pat 1

Oui thec otiier hni, ivliat i , irianitîîity -L

wlieri it is etiforcei; or îî'len [lic jury is Il nît"
any lengtlî of' tirne, wliel proves tiat tlie
fermnai unanuiîiity, U'ic outî%'ard agi-ement. i.;
uteely <tcotinotlatit-e iiii-niiity, if 1 iî:iy niake
a %vou"i ? Sucli a verdic-t i.; net an iritrinsically
trtiîhful one ; the uiaiimity is a real "afforce-
iieuit" or nutificial. Again, the unaîîimity
pi-riciple ptîts it in the îîovr e!' any rcfractory

jiii-,or, po.isily syrnpatliizing more ivith crime
tiianit<'l socicty anîd riglit, [o defcat the ends
cf jiustice by l'holding eut." Every one i-e-
nienîbei-s cases of the piainest and o!' iell-
proveu ati-cily goirîg uîipunislîcd becausi.e or
eule or' txe jur-on- î-esi-sting the othici', either
frei pîositively wickcd. iotive;s or soune iiiar-
kishi reasens. vrhiclî oliglît te have preveziteti
t hein frora -Gin-g into the- jury-box ailtogether.

1 ask, then, why net adopt titis rffle: "wh.1
Ijizry shalt consùt of ticeloe jn>-ors, the r'c
iment of troo-tlidrcL of w/tom Shall be sqieaclt
for a verdict, in ail cases, both, civil awd peuiai,
ezrept inb cap)ital Camc, 'whele itree-fcîsi-th'e
must agrce to make a verdict valid. But thte
foremqtt, in rendering t/tev~erdict, s/tall et'ztc
Itow mailyjurOl.8 htave agrced.

1 lhave neyer heard, nor sec in pim, ai.y
objection te the passage above alludcd ta, in
vhich I have suggested the abandoning o!'
unanlinity, ether than this that people, the
criminal included, would not be satisfled with
a verdict, if they knew that sorie juror.- did
net agree. As te the criiîîinal, let us leave
hiun atone. 1 cati. assure ail persons who hava
investtgated t'ais subjeet lcss thian 1 have, that
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