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Rule 439 - nor is he a perwon for whose iinediate benefit au
action is prosecuted or defended under Con Rule 440, being
În tho action inerely for the protection of the infftnt'ms interests
And with the object of guaranteeing the payinent of the costs
by hün; and so he is not examinable for discovery.

The distinction between cur rules and Engliah Order XXXI.,
Rule 29, pointed out.

The order wa-, made by a local judge ordering sueli examina-
tior. was therefore set aside.

Cou uscfll, for Plaintiff. C. IV. Bel. for defendant.

Mulock, C.J. Ex.Li,, Teetzel, J., Anglin, J.] tJani. '25.

1I3AXTER V. LIoRDON IRONSIDES CO.

.Ilalicioits p>scto-Tr ~ainof pruoedings fa volirabli.
bo Pllifl-Maiinteiattc of action.

In order to maintain an action for inalicious prosecution
based upon proeeedings ini a criminal luatter the plaintiff inwti
shew that the termination of the proceedingis taken against hini
was such as furffishes prima facie evidence that the action (pro-
ceedings) wvas without fotindation. The plaintiff was chargedl
Nvîtl (iispos.inLr of bis property with latent to defrand his credi-
tors. arrested and taken hefore a poliee magistrate where as h
resuit of a suzzestion lie gave up $300 found on bis person andl
signed noter, for the halanrev of the defendants' claim and the
prosecution wvas withdriawn and the police magistrate endrsed
on the information ''settled out of Court'' and plaintiff was
alloved to go.

Tftld, that he could not inaintain an action for inalicious
prosecution.

WVilk.iisoni v. floice1l (1830), 'Moody & Maikin. 495, p. 496.
followed. English and Anierican cases reviewed. Judgment of
lBoyr, 0., reversed.

H. L Draytoi. for defeindants, appeal. Midâle fon, contra.


