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“ It is naserted that it is'said to be material when :
“ may be - Mhmhjwd

“ ders the contract void on the f - comp

“w&ﬂmﬂhhamm Fraud in an_element which yitiates
“ contract, and & want of truth in & fepresentation is fatal or not 0 the insurance, as it

“ be material or immaterial to the risk undertaken; but when s thing is warranted to be of a

“* character umhnﬁhanﬁ“uhhm to be, otherwise' the

lioy is void and no contract. hh-yhcﬂiﬂu-h,dﬂybhthlwd‘
4‘ o' These have been elassed as positive representations and as statements
" of belief, expectation or opinion ; the latter are not of what is stated to be intended
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contract, though the fact prove otherwise, if the statemgnt is made honestly and not fraudiilently
ﬂWhNn*M&.ﬂMMﬂ*lmﬁth-‘Mm On
the other hand, positive representations are affirmative and promissory, although the distinction is one
«more of form.than substance, as in fact most positive representations, even when in terms affirmative
are, in effeot, promissory, and whenever it is a positive statement of the actual or evident existence
of some first material of the risk, it is only distinguishable in form from a warranty by not being on
the faoe of it. At the trial the statement in the policy was sssumed as a representation, and us such
pnl ovidenoo was admitted in relation toit. That evidence clearly proved that Tate, the agent,

did reprosent the Malakoff tp be in Tate's Dock temporarily for repairs, and that whon completed she
- would navigate between Hamilion and Quebec, principally as a freight boat, sfirming the written
statement on the policy, In spite of written and parol testimony, the Jury find that Plaintiff made
no such declaration or represtutation; the finding is manifestly . contrary to clear evidence adduced
by parol and is singularly contradictory of the written ovidence of the statement afforded by the
contract, thereby in opposition to & rulé not of law alone, bug of common sense, that what is con-
tained in the policy or other instrument or written upon it, purporting to belong to it, at the time
of signing is part of the contract and is adopted by the signature. . Both parol and written evidence
concur with the result of the common sense and legal constructjon of the statement ; representations
must be construed by the same principles by which all other contracts in writing are expounded, in
which the intention of the parties is always to be sought for in the instriment. In this statement
the Plaintiffs’ intention to navigate the Malakoff so soon as the -repairs should be oouplatod was
undérstood by both parties, whilst it is equally manifest that no intention existed on Plaintiffs’ part that
m.hoildbebptintbdockduring the entire insurance year ; and the Jury, moreover, find her at
the date of the policy to be in running ‘order. Whether this intention of navigation could be "con-
sidered as influencing the insurer's estimate of the character and degree of the risk to be insured
against is not doubtful, inasmuch as Mr. Wood lvunpociﬂvelytlmbcwoddnot have taken the risk
at all had the intention existed to keep her in thedook. The finding of the Jury upon this special point
sud its materiality is either negative or nonsense, to which no legal meaning can attach, - Under all
these circumstances of the judicial ralings and instrootions, above adverted to, and. the irregular and
incorrect findings of the Jury, the motion for a new trial has been nﬂh‘fnod,nd a new trial would
unhesitatingly be ordered, did not the remaining motion, for the entering up judgment for the De-
fendants non obstante veredicto, urge its importance uponth()om-t, because the final determination
and judgment of the Court mainly depends upon the subject matter of this motion. Althqugh the
same point is tontained in the niotion for & new trial, it sdyisable to consider it in come
neotion with the motion non obstante, as being its more legiti ate position, free from minor techni-
calities or argumentation. The grounds taken in this motion fre ‘the special warranty and condition
written in the policy, that the Malakoff should navigate, &c., #hd the Plaiutiffs' non-compliance and
breach with them, tloltllkoﬂhvi.g,lnha,uverhﬁthe k from the time of effecting the

insurance in quéstion. The judicial¥uling and instruction declared the statement to be merely per-
missive, Bearing in mind the express written statemeit in the polioy, it must be observed that the




