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" to the underwriter before the subampline to the policy, u to the Bxieteeee at new feet or atat* of 
" tote, tomdiag to indues the ■nlweiltoi more readily to assume t$e risks, by diminishing «he esti- 
“ mam he would otherwise here formed of it,” He elsewhere obeerrye, " it ie of tome milter intrinsic 
“ to tLcoutnat, end generally, if not always, niatoa to the present state and condition of the subject 
“ insited. The tone fat losuraaoe, ti has been considered, as in the nature of e collateral contract 
“ either by writing, pot inaartod ia the paliqp, or by parol, and is a communication of facts and dr 
“ oueestances relative to the insurance made to the undenmtsn with the view to enable them to eeti- 
“ mate the risk and ealeulate the peamimas to be paid." 89 also, 1 Amid, 439; Ellis, p. 30. 0. 4.
" It is aamrtod that it ir'said to be material when ft communicates any fm or circumstance which 
“ may be masonabjy supposed to lnffuenoe the judgment of the Insurer in -undertaking the risk or 
“ enkulatAthe premium, and whs terse may be the form of the expression used by the insured 1 

“ hie agent in miking a representation of it, hare the effect of imposing upon or misleading
f will be material and fhtal to the contract. |Tbere ie a material difference between j 
I and a Warranty; the former being a part of the preliminary prooe&inga 

‘ propose the toft tract, and only a matter of collateral information on the subject of the in 
' and malpl no, part of Ihe policy ; the warranty ie a part of the written contract, as it has 

1 must appear on the free of it The fermer my be substantially correct, 1 
" dare the contract mid on the ground of fraud ; the latter must be striotly end literally com 
“ with, end non-compliance with it is an express breach. fFraud ie an dement which yitiatie 1 

M contract, and a want of truth in à representation is fetal or not to the iaaaranoe, as it 1 
“ he material or immaterid to the risk undertaken; bet when a thing is warranted to be of a 
" caler character or description, it must be exactly audi as it ia represented to be, otherwise 
“ palsy is said and thye fat no contrast. This may be considered as a first principle in the law of 

/f * insurance." These representifg«r hare been daaead as positive representations and as statements 
of belief; expectation or opinion ; the latter are not rameaen tarions of what ie stated to be intended 
or expected or Ijffieved as a matter of feet to be made good by the assured, end will not affect the 
contract, thoagh the feet prove otherwise, if the statement is made honestly and not fraudulently 
with latent to deceive Jjte underwriter and draw him iSfe-a contract which be might decline. On 
the other hand, positive representations an afirmarive and promissory, although the distinction is one

• more of form than substance, as infect most positive representations, even when in terms affirmative 
are, in effect, promissory, and whenever it is a positive statement of the actual or evident existence 
of some first material of jhe risk, it is only distinguishable in form from a warranty by not being on 
the fees of it. At the trial the statement in the policy was assumed as a representation, and as each 
parol evidence was admitted in relation to it That evidence dearly proved that Tate, the agent, 
did represent the Malakoff \p be in Tate’s Dock temporarily for repairs, end that when completed she

• would navigate between Hamilton and Quebec, principally as a freight boat, affirming the written 
statement on the policy. In spite of written and perd testimony, the Jury find that Plaintiff made 
no each declaration or representation; the finding is manifestly contrary to dear evidence adduced 
by parol and ie singularly contradictory of the written evidence of the statement afforded by the 
contract, thereby in opposition to a rule not of law alone, Jiui of common sense, that what ia con
tained in the policy or other instrument or written upon it, purporting to belong to it, at the time 
cf signing ia past of the contract and ia adopted by the signature. Both parol and written evidence 
concur with the result of the common lease and legal construction of the statement ; representations 
mast be construed by the same principles by which all other contracts in writing are expounded, in 
which the intention of the parties is always to be sought for in the instrument. In this statement 
the Plaintiffs’ intention to navigate the Malakoff so soon ns the repaire should be completed was 
understood by both parties, whilst it is equally manifest that no intention existed on Plaintiffs' part that 
she should be kept la the dock during the entire insurance year ; and the Jury, moreover, find her at 
the date of the policy to be in running order. Whether this intention of navigation could be eon- 
siderod as influencing the insérer » estimate of the oharaoter and degree of the risk to be insured 
against ia not doubtful, inasmuch ea Mr. Wood eweare positively that ÿe would not have taken the risk 
at all had the intention existed to keep her in the dock. The finding of the Jury upon this special, point 
and its materiality is either negative or nonsense, to which no legal meaning can attach. Under all 
them circumstances of the judicial ruling! and instructions, above adverted to, and the irregular and 
Incorrect findings of the Jury, the motion for a new trial has been sustained, and a new trial would 
unhesitatingly be ordered, did not the remaining motion, for the entering up judgment for the De
fendants non eistaato veredicto, urge its importance upon the Court, became the final determination 
and judgment of llte Coart mainly depends upon the subject matter of this motion. Although the 
aaaaa point is contained in the motion for a new trial, it applied advisable to consider it in eoe- 
neotioo with the motion non oltoaate, as being its more legiti into position, free from minor teehni- 
calitiee or argdmentstion. The grounds taken in this motion re the special warranty end condition 
written in the policy, that the Malakoff should navigate, Ac., 1 id the Plaintiffs’ non-compliance and 
breach with theca, the Malakoff haring, in feet, never left the| Dock from the time of effecting the 
insurance ia question. The jadieiaWtiing and instruction declared the statement to be merely per
missive. Bearing ia mind the express written statement in the policy, it must be observed that the
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