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Held, aise, that as the suit was brought on behaif of ail the creditors, the
proceeds recovered should be distributed pro rata, except that those who had
acquired liens must be satisfied to the extent of the liens.

McNeil Q.C., for plaintiffs.
Borde>., Q.C., _as. MeDonald and H. A. Loveit, for defendants.

Full Court.] i:Jan. 12.
JOHNSON v'. FIZGERALD.

Guarantee-S.v-cial indorsement in. action ern-Should set out considewtion-
Indorsement _$et aside and action dismissed-/udgywent of County Court
ludge affirmed-Amendken.
Plaintiff's writ was specialiy indorsed as foliows "The plaintifi's claim

is against the defendant upon a guarantee in writing, of the 6th day of
November, r895, by which defendant agreed to see that plaintiff was pad
ten dollars per month on the following n.ote 'Tr. rnontl.à after date 1 promise
to pay to the order of Walter Johnson, one hundred dollars, payable ten
dollars per inonth, without interest, at Caledonia Corner, for value received.'
Particulars,-

To instalments due to juiy 6th, 1896 .................. $8o
By instalments paid to April 6th, 1896................. 50

Amot.nt due .............................. $3o

"No instaiments have been paid since April 6th, 1896, and defendant re-
* fuses t0 perform bis guarantee. The plaintiff caims $3o."

The staternent of dlaim was struck out by the judge of the County Court,
and plaintiff's action was disniissed, on the ground that the action was based
upon the guarantee, but no consideration was stated, and it did flot appear
whether the guarantee was under seal or not.

Held, affirming the judgment of the County Court Judge, that a special
indorsement, equally with every other smaternent of dlaim, must show a cause
of action, and that in order to constitute a good speciai indorsement in an
action upon a guarantee, it was necessary to show the consideration upon
which it was alleged te have bten made.

Held, aise, that there was nothing stated from which consideration might
or mnust be inferred,

Held, also, that the word Ilguarantee " did not of itself imiport consider-
ation.

Hel, also, that the plaintiff fot having asked for le«ave to amend below,
must 6e deenied to have taken hi& chances upon the case he made, and that
such leave should ne: be granted now.

Hdld, aiso, that the Judge below adopted the correct course, upon the
t conclusion he reached, in dismissing the action.

Per WVEATHERIIF, J., dissenting,
t Hold, that the indorsement was sufficient, but, if not, the defect was a

inere slip, as to which the County Court Judge should have suggested an
amendment, and that he erred in dismissing the action.

W. B. A. Ri/chie, Q.C., for plaintiff.
W A. Henry, for defendant.
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