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CURIOSITIES 0F ENGLiER LAW.

6ercise of its e.iscretion, wviIl not only
declare that the parties must have meant
SOinethiiig quite different, but will carry
its declarati, n into effeet bv obliging them
to act as if they had, in'fact, 'put their
bande to such an agreenieut-as it consid-
ers they ougit. to have enterod into.
This is 'the Equitable doctrine with regard
to lnort<,lges. A inortgage is a document
in whiclî anl agreement is purporteti to bu
elitereti into between mortgagor and
'flortgagree, wvhich neither of tbeiîi initends
bhalI be carried into effect. JoI this state
Of thiiiguS Equity steps iii anti says to

Ithein, II It i8 clear nuithur of ymi intended
to enter iute any such agreemient as is ex-
Presseci in this document ; you nieant to
enter in to quite a different agreement, and
You shall be held to have execuited that
agIreement instead of the one yoiu diti in
fact execute." In the case of inortgages
the assomption of Equity n'as no more
than the truth. It is iiotoriously the fact
that in every mortgage the parties pur-
port te enter into an agreemeunt different
froui the one they inteoti tg bu heuod by,
and such being the case, Equity bati a
good excuse for coming te the ruscue.
The assumption of at power to override
the express provisios of written (locu-
Ilents, and of the faculty of arriving at
the ruai intention of contracting parties
'lot by a perusal of their written deelara-
tiens, but by the exercise of a refineti in-
Stinct of justice, was, however, frauglit
With rauch danger ; andi the success of
the expuriîneoit as te one csas of contracts
Prov4ed a prucedent that led to serions
difficL'lty. It is tru that the Judges
have froni timue to time, undur the pressure
Of circunistances, given varions resens
for relief against penalties ; but according
tO Lord Macclestield, Ilthe trou ground
Of relief is fromn the original intent cf the
C-ase, where the penalty is designeti only
te kS mre money, and the Court gives hixm
1111 that he uxpected ordesiredl," andi this
'iew cf the law, traisinitteti in Tudor's
leading Cases, continues to bu put for-
*ard as the pretext for interference,
thOugh it bas net escapud severu judicial

The absurdity cfl the proposition that
VWhere a person bargains for a penalty on
the flenpaymunt cf a stieulated sum at a
etipulated time lie gets ail that lie ex-
Pseted or desired, if aftur anl indutinite

lapse cf time he obtains the sum. without
the penalty, bas been more than once,
forcibly uxposed by Lord Eldoii. Iig

l.1/ v. Barclay (18 Vus. 60) he says
I he Court bas certainly affected te jus-

tify that right which it bas assumeti to,
set aside the legal contracta cf men, dis-
pensing with the actual specific perform-
ance upon the notion that it places then,
as near as can bu, in the sanie situation
as if the contract hall been with the ut-
most precision specifically pertormed ; yet-
the result of experience is that where a
inan, having contracted t> sell his estate,
is placed in this situation, that he cannot
know when ke i8 to receive the price when
il ought to bu paid, the vury circunistance
that the condition is iiot performied at tl.e
tume stipulated may prove bis romn, net-
wîthstanding aIl the Court can offur ce
compensation." Hure Lord Eldou pus
the rnatter in its truc liglit; the ruai rua-
son wby indiscriminate relief shoulti net
be granteti against penalties for the non-
payment cf monuy at a stipulatudtime is
that by relievilig against the penalty youi
take away ail induceinent te punctual
payment, s0 that if the principle enunciat-
ed. by Lord Macclesfiuld were k> bu car-
ried o>ut to its logical conclusion, ne0 One
would know wlien bu could get in hiii
debts, and ahl credît would bu destroyed.
Just as we bang a murderer, flot becau8e
he has comnîitted a murder, but in order
that murders may net in future bu coni-
mitted, in the same way penalties should
be enforcuti, not in ordur t> wreak ven-
geance on the defaniter, but in order to,
deter others froni making defanit.

Altbough tbe Chancery Judges did not,
enturtain se gireat a regard for logic as k>
fuel compelledti k make it their business
te se that ne one was obligud k> pay bi&
debits tili it sbouid be quite convenient,
for lini k> de se, stili they carried thefr
benevolence witb regard to debtors to
sucb an inconvenient extent in decreuing
relief against forfuiturea; cf leasua for non-
payment of rent at any indetinite time
after the rent had bucome payable, that
the Legialature bad k> interfere and ob-
viate what was acknowledged to bu a pal-
pable injustice by putting a limit k>, the
tume within which relief might bu claimed.
The admission that a palpable injustice
had buen inflicted by following eut the
proposition laid down by Lord Macclea-
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