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FROBT V. KNI(Inv.

Breac& of promise of mîarriaqe-Repudialian of the. contract
before the time agreed upon for perform'tiWO.

The defendant promiged the plaintiff that he would marry
her on the death of the defendant's father. Before the
deatlî of his father, the defeudant announced bis abso-
lute deterînination neyer to filtl the promise.

Held (reversing tise decision of the Court of Exchequer),
on the authority of Hochester v. De La Tour (2 E. & B.
678 ; 22 L. J. 455, Q. B.), that the plaintiff might at
once regard the coutract as broken in ail its obligations
and consequences, and sue for the breach thereon.

[Feb. 7, 1872-26 L T. N. B. 77.]

This vas an appeal froin, the julgoient of thse
Court of Excisequer, ansd vas an action for a
breacis of promise of miîrrissge. tried before
Masrtin, B , at the Staffardshire Spring Assizes,

1870. Evidence vas given to show tisat tise
defendant promised to marry tise plaintiff on thse
death of bis fatiser, and al>n that hoe refused to
perfortn tise promise ; visite it vas proved tisat
defendant's father was tii alive.

A verdict having been <îbtsineil for tise plain-
tiff witis £200 damages. Powell. Q 0, , obtitined
a ruie, visicis vas afterwards made absolute. for
a icew triai, ou tise ground tbat thse le-arned 'juâge
ought to Lave nonsu.ited thse plaintiff, Martin, B.,
dissenting (89 L. J. 227, Ex.; 23 L. T. Rep. N.
B. 714). Thse plaintiff haviog appeale(l. thse case
vau reargued iast Trinity Terni in thse Excheqner
Chamsber beforo Cockbumn, C.J., Bytes, Koating,
Lush, and Smiths, JJ.

Feb. 8.-Tse judgmnent of Cockburn, C. J.,
Keating and Lusis, Ji., vas delivered by Co00K-
Buait, C. J.-Tsis case cones before us on error
brougist on ajudemesnt of tise Court of Exehequer,
arresting thse judgment iii thse action on a verdict
given for tise plaintif. Thse action vas for breacis
of promise of marriage Tise promise, as pmoved,
vas to marry tise plaintiff on tise demtis of tise
defendant'u father. Thse father 8til1 living. the
defendant announced bis intention of flot ~uIfil-
ling hie promise on bis fatiser's doith, and~ roke
off thse engagement, wiser.eupou tise plaintiff,
vithout waitiuig for the tatiser's death, at once
brotigit tise present action. 1'is plaintiff iaving
obtined a verdict, a mule ni8i was applied for t0
arrest tise judgnient, ou tise groîsnd tisI a brencis
osf thse coutraset couid only arise on tise fatiser's
deatis, tilI wiic evetît no dlain for performance
could be made, and conscqlient!y no action for
bresici of thse contract could be maintained. A
rule sisi isaviDg been granted. a nmajrity of tise
Court of Excisequer concurred in msaking it abso-
lute, Martin B. di4îqentiýig. And thse question
for us ie visetiser tise judgment of tise majoirity
,was rigst ? Thse cases (of Lovelock v. Fracnklin
and Shsort v. &ione. vîsici lutter case wati an

action for breacis of promise osf marriage, isad
establislsed that wbere a party~ bounid tu tise per-
formance of a conîraet at a future timue ptats il
out of bis own power to fulfil thse contract, ail
action yull at once lie. The case osf !Jocl;e8ter v.
De la Tour, upheld ini tisis court in tise Dasnube
Oad Black Sea Company v. Xenos, vent furher,
atsd establisised that notice of an inte nded bretcs
Of a contract to be jserfumussed in future isad a
like effect. Tise law witis reference to a c intract
to be performed ut a future tiue visere tise party

bound to performance announced prior to tise
time bis intention not to perform it. as estab-
iisised by tise cases of Hoche8ter Y. De la 'oser
and the Danube and Black Sea Company v. X,'no&
on tise one bsand, and Avery v Bowleo. 6 E. &
B. 953, and Reid v. ifoskyns. 6 E & B. 953
on tise otiser, may be thutg stated. Tise pronmises.
if ho pleases, may troat tise notice of intention
as inoporativo, and avait tise lime Whoen tise
contract is to be exècuted, und tison isod the
otisor party responsible for ail] the consoqt1onces
of non performance, but in tisat casé- ise keeps
the contract alive for thse benefit of the otiser
purty as Weil us bis own ; hoe romains suhject to
ail bis owu obligations under it, and enul)les tise
other party flot only to complote tise contract if
go advised, notwitisstanding his previous menun-
ciation of it, but ulso to tuke advantage of nny
supervening circumrstance wisich wouid justify
iim in declining to complote il. On tise other

band tise pmomisee may, if ho thinks fit, treat
tise repudiation of tise other party as a wmongfal
putting an end to tise contract. and muy at once
bring bis action on tise breacis of it; in visich
action hoe wiil be entitlod to sucis damuages as
would have urison front tise noaperformrinco of
the contract at tise prescribed time, suhject,
howevor, to abutement in respect of any circuni-
stances visicis may have afftrded isim tise means
of mitigating bis lous. Considering tisis to be
now soîtled luw, notwitisstanding anytising tisat
may have been iseld or said in tise cises ot
Philpotta v. Evans and Ripley v. Mmclure, ve
sisouid have had no difficulty in uppiying tise
principie of tise decision in Hochesier v De la
Tour to tise presont case, vere il nrot for tise dit-
ference visicis undoubtedly ouaIss between tisat
case and tise present, namely. tisaI vsemeas tiseme
tise performance of thse contract vas t0 take
place at a fixed time, here no time is fixed, but
tise performance is made to depend on a coptin-
gency, namoly, tise deatis of tise defendaîut's
fatiser during tise life of botis the contracting
parties. Il is true thut in every cas4e of a por-
sonal obligation to be fuiflled ut a future time,
tisere is involved tise possible conîingoncy of tise
deatis of tise party binding isitseif bef'ore tise
time of performance arises ; but bore vo bave a
furtisor contingoncy, depending on tise life Of a
third person, duîing wisicis neitiser purty cunl
claitf performance of tise promise. Tiss being
go, vo tisonglit it rigbt to take lime to consider
visetiser an action vouid lie before tise deatis of
tbe defendumnt's futiser had placed tise plaintiff la
a, position to dlaim tise fulfilment of tise defutu-
daeit's promise., Afler foul consideration, vo are
of opinion tisaI, inotvitbistunding tise distiuuguiush-
ing circumgtunces to visicis 1 have referred, tbis
case faits vitisin tise principie of Hochester v. De
la Tour, and biset coîssequently the presuent actiofl
s seeli brouglit. Tise coin,.iderations on vich

tise decisiors in flochester v. De la Tour is fouusded,
are, tisat by tise auunounicoîent of tise contractiflg
party of isis intention not t0 fu!fil il, tise contradt
js broken ; and tlîat it is to tise common. bcnefit
cf bots parties tisat tise contract shah ise taketi
to be broken as to ail its incidenits. including
non.performance aI tise appointed trne. and tisat
an action may be at once brought, and tise
damuages consequenî upon nonperforînance be
asseseI ut tise eamliest mnomnt, as tisereby
maay of tise injurions effccts Of snch nonPer-
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