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CITY 0F TOIRONTO v. TOIRONTO R. W. Co.
3Master in Chai erýis-JurÎsdidlian-hÎolîIo~ Se &tside Ap-

pointment Of Rcferee to Proceed wîlli Reference-Jurisdîc-
lion of Referee Queslioned-ule 42 (2), (12)-A ppeal-
P>rohibitlion.

Motion by defendants to set aside appointment issued bythe senior Judge of the County Court of York, on 7th Janu-
ary, 1905, to proceed with a reference dirccted by a consentjudgnient pronounced on l4th January, 1903.

The reference was to "the senior Judge of the CountyCourt of the county of York." The senior Judge was thenJosephi E. Meflougali, who died. before entering îipon the
reference.

The appointinent was issued by lis sucesor, John Win-
chester.

J. Bicknell, K.C., for defendants, contended that the ap-poîntuient was issued without jurisdiction, the reference being
to the deceased Judge, and flot to lis sucessor.

J. S. Fullerton, K.C., for plaintiffs, objected that theM1aster had no juirisdiction to entertain the motion.
TuE MASTER (after setting out the facts) :-In ...Re Glen, Fleming v. Curry, 27 A. R. 144, a certîficate wauobtained from the new Master that hie proposed to proceed

w'îth the reference. Fromn this an appeal was taken to a,Judge in Chambers, and carried from hlmi to a Divisional
Court, and finalIy to the Court of Appeal.

It was argued by Mr. Bicknell tlîat 1 liad the jurisdictioîî
w hidi I had exercised in Dryden v. Smith, 17 P. R. 500,-where the appointnîent of a special examiner was set aside.
. There my jurisdiction w'as founded on irregularity,

kind the arguments proceeded entirely on that ground.
But by Rule 42 (2), the Master in Chambers is forbidden

1<., hear « appeals and applications in the nature of appeals,"'
and by sub-sec. 12, " applications for prohibition, mandamus,
or injunction."

Now, the present motion seems to be really both an appeal
and to involve a prohibition if succefflful.

The Judge of the County Court has given an appointmnent
to proceed. Hie las, therefore, construed the judgment asgiving hîrm jurisdiction, and 1 cannot hear an appeal from
bis ruling. Nor, even if 1 were of opinion that his ruling


