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C. L. Cham.] REGINA v. REtFFENqSTEI-q. [.L. Cham.

CONMMON LAW OFIAMIBERS.

REGINA v. REiFPEsT*EN.
Lrxient-Commrfsaion to fiai deta-AEd'urUt o danger-

Felony and civil rcmedy.

Held, 1. That a debt whereon to found a writ of extent mnay
be found ont inquisition without o'iie voce testiniony.

2.That an) affidavit of danger is Suiffivient if it satistvy the
judgýýe t) whoon the appelicýation for a fiat for a writ of ex-
tent is made, that there is danger that tlue debt will be
lost if jununiediate reniedy is not grantld.

&ý Tluat it is not an irregularity, that afi inquisition finis
that the defendant wsadchtor to the eroivn oit the 2Oth
of July, the inquisition beiug filed and a writ of extent
issuing on the 21st July.

4. That the ride whicl 1 events a civil remedy heing taken
whilst the lroseeotion for the felony which is the fonnda-
tin of the aetion is n coneluded, does not apply where
the Crowu, sud not a perivate person, is tlue plaintiff.

[Chuambers, Deceinber 30th, 1870.1

This was an application to set amide a writ of
exten t.

Ont the 17th July last, a commission to find
debts against the defendant, a cierk iu the office
of the Roceiver-GePuerai, was issued from the
Court of Queeni's Bench, on a flot of the Chief
Justice of the Coromon Pleas, founded ou an
affidavit of John Langton, auditor of publie ac-
counts, who stated the fisct of the indebtedness;
but no vivû voce testimony was takçn by the com-
missioners, who acted on this affidavit altne.

The commission witb the finding of the dcbt
by the coromissioners aud jury thereon endorsed,
was returued aud fiied on the 21st of Juiy, when,
on reailing tbe commission, inquisition and affi-
davit of danger, a writ of extent was by fiai of
a jul.ge tnken out, directed to the sheriff of the
cou nty of Carleton.

The affidavit of danger, fiied on the applica-
tion for the fiai, was mnade by Mr. Langton, as
fullows:

"lThat 1 wae the auditor of the' public ac-
COUnts Of the late Province Of Canada for rny
.Years immediateiy before the establishment of
tbe Dominion: that 1 bave been the auditor of
the public accounts of tbe said Dominion ever
silce its establishment, and that I have a per-
soniai kuowiedge of the facts hereiuafter men-
tioued and ceutained:

TVot one George C. Reiffenstein, was for many
Yenrs. sud UP to the estaublishment of the said
Dominion, a cierk in the depariment of the Re-
ceiver-Generai of the said late Province : that
l1P has been ever ince the establishment of' the
émid D) miiiion up to the twenty-tsixth day of
June rIow ist past, a cierk iu the depntment, of
ili. Rveeiver-General ot the said Dominion, and
thit a portion (i bis duties, as such clerk, was
the Fperinteudenit of the distribution of the
muîuicipoiuies funil of Upper Canada:-

That t bias been up to tbis time ascertaiued
on investigation of the accounts of tbe said
George Cý Rpiffenstein, that bie bas, during the
periol1 be bas been soi acting 55 sncb clrk as
aforesnitl, from time f0 tine, frnudulently mis-
n pproprî)"ated divers large ouius of money wbich
tel-niged to tise govertiment of the sitid late
Iroisîce, and the saiul Dominion respectively,
the wiole orçonsillerfib)e portions of which said

S4unim of mon)ey bie fraiiduiently converted to bis
owu lise; sncb severai suins of money amount-
ing. in the wbole, to the sumn of twenty-two
thouband dollars or thertabouts, aud that he,

the said George C. Reiffen!stein. is now a de-
faulter and indeb ed to the government in that
amounit:

That the said George C. Reiffensteini is at
present iu custody in the common gaoi of the
saiil county of Carleton, in respect of the fritud-
ulent mis:îppropriation aforesaid, and criminial
proceedlings are now being taken against himn
therefor:

And iastly, that I amn informed and do verily
believe. tibat the said George C. Reiffenstein is
possessed of monies and other property witbini
the said connty of Canleton ; and that it je desir-
able that nn immediate writ of extent bould
issue on bebaif of the Crown to attisch stich
monies aud other property; and 1 verily bei ieve,
that unless sucb writ of extent do issue forth.
with there je danger of the said moules and other
property being made away wilb aud entirely lost
to the governîment of the said Dominion, and of
the dlaim of the crown for the monies so xuisap-
propniated as aforesaid being thus defeateil."1

The return to the commission to find debts,
as well as the writ of extent alleged ibat the
defendant becamne a debtor of record to the Crown
on the 2Oth .ly, 1869.

On the 25tb November, the writ of extent
was returued and filed with the sheriff's return
thereto. Mrs. Reiffenstein, wife of tae defend-
ant, subsequently appeared and claimed part of
the property, real and persoual, seized urider
the extent.

O'Brien, on filiug verified copies of the panera
above referred to, obtained a surmmons caUliug
on tho Attorney-General for the Dominion to
sbew cause why the said writ of extent berein,
and ail proceedings bad thereunder, sbouid nuit
b. set aside on the foliowing ground:-

I. That the requisition to find debts "as taken
on the affidlavit of John Langton oniy, the sitid
John Langton tiot being *preseut upon sait in-
quisition, nor any evideuce of any witness being
taken vira voce.

2. That the *rit issued witbout any affiavit
of insolvency or other uffilavit sufficient to shew
groundsanccording to the practice.

8. That the writ of extent nuistated the day
that the defendant became a debtor of record,
the inquisition toi find debts tiot having been ne-
turned and flied until 2lst July, wbereas the
wnit states him to have been a debtor of record
on the 2,uth July.

4. That the affidavits on which the saud writ
issued cbargPd thust a felotuy w'55 committed, so
that no writ could issue to find debts, or debts 'be
found or enforced whicb were the suhjPct of the
felony, until the prosecution of the defendant toi
conviction for the felony ; or why ail proceedings
berein should not be stayed until tbe fifth day
of next terni &C.

R A. Harrison, QCsbewed cause, and took
the following preliminary Objection:-

That the original writ was not before the
court, and on this ground alone the application j
must te discbarged. It would not suffi(ýe to ptt
in a copy. as the defendant. had doue in this ia-
stance : Ma'uning's Exth. Prac.14;KigY
Malleti, 1 Price 89-5.14;Kngv

The application is too late. A motion to set
aside a procecding for irregularity must be made
promptiy. The extent was issued on the 22nd
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