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Held, that the reservation by the Crown in the
grant was merely an easement to the public,
Totwithstanding which the plaiutiff was a ripar-
ian proprietor, and as such entitled to complain
of the injury caused by the penning back of the
Water thereon.

The parties desired the assistance of scien-
tific evidence as to the height of the defen-
dant’'s dam and the effect of raising it
The Court (Proudfoot, J.) appointed an en-
gineer to inspect and report thercon, reserving
the costs until his report should be obtained.

Proudfoot, J.]

DaLBy v. BELL.

[Dec. 21.

Consent order—Mistake of parties—Costs.

A decree had been made on consent, refer-
ring to the Master the question whether or
not the defendant had performed certain work
for the plaintiff at a specified rate, who report-
ed that he hadnot. On appeal, the Court
(Proudfoot, J.) considering that this was a ques-
tion that should have been disposed of by the
Court, set aside the report and directed a trial
to be had upon that issue, reserving the costs
of the proceedings before the Master and of the
appeal.

Held, that these costs having been incurred
in a proceeding consented to under a common
mistake of parties as to the proper tribunal
to decide the question, each party should bear
his own custs.

Proudfoot, J.]
HEAMAN v. SEALE.

Fraudulent prefevence— Defending one suit and

withdrawing plea in another—R. S. O., ch.
118, 5. 1.

The defendant, C., defended an action
brought against him by the plaintffs, while in an
action brought against him by the defendant,
S., he entered an appearance, and filed a plea
some days before the same were due, and on
t}_’° day of filing the plea filed a relicta verifica-
Zione, whereupon judgment was sigred -and ex-
ecution issued.

}_I‘Id, that these proceedings did not offend
2gainst the provisions of the Act R. S. O. ch.

[Dec. 21.

118, s. 1, following in this the decisions in
Youngv. Christie,7 Gr. 312, McKenna v. Smith,
10 Gr. 40, Labattv. Bivell, 28 Gr. 593, and Mac-
kenzie v. Watt, decided in appeal 28th Nov.,
1881,—not yet reported.

Proudfoot, J.]
DUMBLE v. DUMBLE.
Will, construction of—Devise to children—" 'n
case of death,’ meaning of— Vested interesi.

[Dec. 21

The testator, after having duly made his will,
lintending to modify it, wrote a letter to his
wife, in which he said, “I wish my dear wife
and our children to have all my property to be
. divided equally, my wife to have the use of the
! whole until the children are of age; in case ot
death of my children, my wife to have the use
of the property for her lifetime, and then to go
to my brothers and sisters.” The testator
left two children, who died during the lifetime
of their mother, under age and unmarried.
Held, that the words ““in case of death of
my children " referred to death before the tes,
tator, so that the childrentook vested interests
which their mother took upon their death,
Bethune, Q. C.,and Watson, for plaintiff ;
Maclennan, Q. C., for defendant.

CHAMBERS.

Boyd, C.] [Dec. g.
DOMINION, &C., CO. v. STINSON.
Foreign commission—Evidence not used—Costs

The plaintiff ebtained an order for the issue
of a foreign commission to examine a witness.
The order contained the usual direction that
the costs be costs in the cause.

The evidence was taken, but neither the
plaintiff who succeeded in his suit nor the de-
fendant put it in at the trial.

The taxing officer disallowed the costs of
the commission on the ground that the evidence
was not used. Onreference to him, Boyd, C.,
held that the direction in the order as to costs
did not preclude the taxing officer from dis- -
allowing the costs to the plaintiff on the ground
that the evidence had not been used.




