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-FIeld, that the reservation by the Crown in the i 1lS, s. i, joli
grant was merely an easement ta the public, Y'aungv. Chri.
fltwithstanding which the plaititiff was a ripar- 10 Gr. 40, Lab

ian proprietor, and as such entitled to complain kenzie v. WVa

of the injury caused by the penning back of the i88i,-not yei
water thereon.

The parties desired the assistance of scien-
tifiç evidence as to the height of the defen-
dant's dam and the eifect of raising it. Proud foot, J.]
The Court (Proudfoot, J.) appointed an en-
gineer ta inspect and report thercon, reserving WttVI, cons/rui
the costs until his report should be obtained. case (7/deat

The testatol

13

[Cham.

owing in this the decisions in
~tie, 7 Gr. 3 12, McKenna v. Smith,
'att v. Birell, 28 Gr. 593, anid Mac-
't, decided in appeal 28th Nov.,
t reported.

[Dec. 21

)UMBLE v. DUMBILE.

tion of-De7vise to chi/dreyz-'" In
hy )q eanin4 r- of- Vested inleresi.

, after having duly made bis wilI,

intending to modify it, wvrate a letter to his

Proudfoot, J.] [Dec. 2 1. wife, in wvhich he said, 1'I wish my dear wife

DALIBY v. BIELL. and our children to have ail my property to be

Consent order-Jiistake af Parties-Cosis. divided equally, my wife to have the use of the
1whole until the children are of age; in case of

A decree had been mnade on consent, refer- death of my children, my wife to have the use
ring ta the Master the question whether or of the property for her lifetime, and then to go

flot the defendant had performed certain mork to my brothers an d sisters." The testator
for the plaintiff at a specified rate, who report- left two children, who died duritig the lifetime
ed that he had flot. On appeal, the Court of their niother, under age and unmarried.
(Proudfoot, J.) considering that this was a ques- Heid, that the words "in case of death of
tion that should have been disposed of by the my children " referred ta death before the tes,
Court, set aside the report and directed a trial tator, 50 that the ch jîdren took vested interests
ta be had upon that issue, reserving the costs which their mother took upon their death.
of the proceedings before the M aster and of the Bethune, Q. C., and Watson, for plaintif;
appeal. Maclennan, Q. C., for defendant.

Iield, that these costs having been incurred
in a proceeding consented to under a comman

Mistake of parties as to the proper tribunal CAIES
ta decide the question, each party should bearCHM RS
hie own custs.

-- Boyd, C.] [Dec. 9.

DomiNION, &C., CO. V. STINSON.
Proudfoot, J.] HEMNV EL. [Dec. 21.Foeg nisin-vdc otudCss

HEAMANten v.De LE The plaintiff obtained an order for the issue

FruulnPreference Dfending, one suit and of a foreign commission to examine a witness.
withdrawing /ilea in ano/hier-!?. S. O., chi. The order contained the usual direction that

118). 1.the casts be costs in the cause.
The defendant, C., defended an action

brought against himn by the plaintfs> while in an
action brought against hirn by the defendant,
S., he entered an appearance, and filed a plea
&,orne days before the sanie were due, and on
the day of filing the plea filed a relicta verzfic1-
liane, whereupan judgment was sigried and e,-
ecution issued.

I-ld, that these proceedings did not offend
against the provisions of the Act R. S. O. ch.

The evidence was taken, but neither the
plaintiiffwho succeeded in his suit nor the de-
fendant put it in at the trial.

The taxing officer disallowed the costs of

the commission on the ground that the evidence
was not used. On reference to him, Boyd, C.,
held that the direction in the order as ta caste

did flot preclude the taxing officer from dis-

allowiflg t'ýe costs ta the plaintiff on the ground

that the evidence had flot been used.


