
0OMMONS DBBB,
proerogative, and left to the King the power -of arranging
the boundaries at his pleasure. On this , subject the
Attorney-G&..neral for Ontario expressed himself very clearly
%ad with great force; it is only to be regretted that he had
not followed hie own reasoning to its logical conclusion.
In the statement of the case for Ontario, page 5 ie says:

I The Crown had an undoubted right to add to the boundaries of the
Provin:e, and that if the-boundaries given to it by the Commissioners are
not the identieal-boundaries which the Statute provided for, and which
were thereby to continue during His Majesty's pleasure, and if'the Com-
missioners assigned to the Province a larger area than the Statute'had
described, the Crown had a right to make, and did make, the addition."

And in bis argument before the arbitrators ho remarks as
follows:

" Because the Crown had a right to add to the territory of the Province.
If the Statute did not give the territory to the banks of the Mississippi,
the Crown had, by virtue »of the Royal prerogative, a right to add to the
limits of the Province; and the Commission in which territory up to and
along the eastern bank of the Mississippi was given to the Province, had
the effect of giving to it that boundary, supposing that the Statute had
not given it."

Further, he says:
"Recause the Crown had the right to place the territory in the Province,

though it could b.made to appear that the territory in some sense
belonged to the Hudson's Bay Company, thev were only private persons.
If the Crown had chosen to put the whole of'the Hudson s Bay territory
into the Province, the Crown had a right to do so."

A little further on, he says:
" The Crown would not be interferingwith their property by placing

it under a certain goverument."

And he goes on as follows:-
" I have said the Crown had a right to include additional territory

beyond that given by Statute if the Crown thought proper. An illustration
of this prerogative is afforded by the Act of 1774. which provides for
additions to the Province of Quebec as theretofore given by the proclama-
tion. The Act provides that these additions, which Parliament itself was
making, were to continue during His Majesty's pleasure only; although
Parliament was making an addition, the prerogative in regard to even
that territory was not interfered with; and a fortaor the prerogative right
of giving still further territory to the Province was not intended tohave
been interfered with hy the Act. As the Statute provided that the addi-
tions thereby specified were to be during His Majesty's pleasure, if His
Majesty's pleasure should interfere with that provision being carried out
it would so far be in effect a repeal of thé A et, and would be a stronger
exercise of the Royal prerogativethan a further addition to the territory
provided by the Statute would be."

Again he says (page 10):
" The Constitutional Act of 1791, implies the same 'right of the Crown

to exercise the Royal prerogatire in the arrangement of territorial limaits.f
That Act was passed n contemplation of the division of the Province of
Canada into the two Provinces of Upper and Lower Canada, and it made
provision for the Government of each of those Provinces. But the Act
did not itself make the division ; it provided that when the division was]
made, the Government should be as the Act describes. This is the enact-f
ment. 'His Majesty has been pleased to sigify, by his Message to bothf
Houses of Parliament, bis Royal intention to divide his Province of Quebecn
into two separate Provinces,' etc. It was to be done, if done at all, byC
the Royal prerogative. His Majesty might divide the Province into two inr
any- way he chose; and all that Parliagient did by the Act of 1791 was to
provide that, in case of such a division by the Crown, each of the two
sections should be subject to the Government which the Statute provided E
for it. Another illustration of such an exercise of the prerogative is in then

roclamation of 1763, whereby the Crown created four new Provinces;v
.rimee Edward lsland, or St. John's Island, as it was sometimes calleds
in those days withthe lesser islands, were added to Nora Scotia by the
same prérogative."

Again (on page 10) :s
" Mr. Burke'$eletter to hiaconstituents [printed in the book of documents] s

contains a reference to this matter-the paragraph is towards the foot of t
page 385. He says: 'My next object of enquiry, therefore, was upon t
what principles the Board of Trade m ould, in te futurediscussions whiclh i
must onevitably and speedily arise, determine what belonged to yon and s
what to Canada. I was told that the settled uniform practice of the M
Board Of Trade was this: That in questions of boundary where the juris- s
diction and soil in both the litigating Provinces belonged to the Crown, P
tlhere wasno rule but theKing's wl1, and that he might allot as he o
pleased, to the one or the other. They said aso that under thése circum- r
stances, even where the ing had actually adjudged a territory 16 one
Proviuie, he might afterwards changé the boundary; or, if he thonght fit. 'T
erect the mPrts into separate and new governments at hie discretion.'" •

M. ue did not approve of the extensive claims-f- the Crown in
the matter Of prerogatiîe, as maintained by the Board of Trade; ho
thought the doctrinewas carriedtoo far; still, he admitted that it was t

the uniform ettled practice of the distidngished persons who constituted
he Board of Trade to act on that principle. 1 find nothingagainst, that

vie1; therVeme to be no doubt that the Crown hadthe legal power
stated, and that, if the Quebée Act did not give the Province of Quebec
as large a territory as the commissions of the Governors afterwards
provided for, these commissions were sufficient te give the additional
territory to the Province."

On page 12 ho remarks as follows
"In seven commissions, from thatissued to the Earl of Durham, March

30th, 1838, te that of Lord Elgin, October Ist, 1846, and also in the two
commissions to Sir John Colborne, and the Right Hon. Charles P. Thomp-
son, as Captain-General and Governor in Chief of Upper Canada, dated
respectively December 1Sth, 1838, and September 6th, 1839, the line of
division between Upper and Lower Canada is stated to reach the shore of
Hudson's Bay by a line drawn due north froin the head -of said lake
[Temiscamiugl until it strikes the shore of Hudson's Bay.

" These seven commissions use the word 'shore.' t is not te be sup-
posed that there was a mistake in subs ituting the word 'shore' for the
words 'boundary line.'"

On. pago 13 ho goes on:
" The Crown had power to include within the limits of the Province

part of the territory of the company, as well ashat of any private owner
of land, if such was the Royal will."

And'on page 24, says:
" If there should seem to the arbitrators to be too much doubt on the

subject to enable them to determine with absolute precision the northern
boundary of the Province, a boundary should be assigaed, which would
give to the Province the full territory which the commissions to the G(ov-
ernors definitively prov:ded for."

Those views are remarkably clear, and on refeitence to the Aet
of 1774 it will be soon that it did not carry the northern
boundary of the thon Province of Quebec north of the south-
ern boundary of the Hudson's Bay Company's territories, and
it is equally clear that the first commissions issued under it
described the territories of the Merchant Adventurers of
England as coming as far south as the Mississippi, at least.
Those territories, in fact, were to bo found on the Mississippi
according to theso commissions, and the Attorney General,
in so far as he claims tliat aiy extension further north must
be based on commissions issued under the Royal prierogative,
is perfectly logical; it remuirs fr us to see what these com-
missions say on the subjecf. Tho first commission issued
subsequent to the passing of the Aet was on tho 27th
September, 174, to Sir Guy Carleton, which runs as
follows:-

"And further knîow you, that we, reposing especial trust and conE-
dence in the prudence, courage and loyalty of you, the said Guy Carleton,
of our especial grace, certain knowledige, and mere motion, have thought
fit to constitute and appoint ou, the said Guy Carleton to be our Captain
General and Governor in C ief iu and over our Province of Quebec, in
America, comprehending all our territories, islands and countries in North
America, bounded on the south by a Une from the Bay of Chaleurs, along
the hi h lands which divide the rivers that empty themselves into the
River t. Lawrenee from those which fall into the sea, to a point in forty-
five degrees of northern latitude. on the eastern bank of the River Con-
necticut. keeping the sane lati'ude directly west, through the Lake
Champlain, until in the sane latitude, it meets with the River St. Law-
rence; from thence up the eastern batik of the said river to the Lake
Ontario, thence through the Lake Ontario, and the river comnonly called
Niagara. and thence along by the eastern and south-eastern bank of Lake
Erie, following the said bank until the saine shall be intersected by the
northern boundary granted by the charter of the Province of Pennysl-
vania, in case the saine shall b so intersected, and from thence along the
said northern and western boundaries to the said Province, until the said
western boundary strikes the Ohio; but in case the bank of the said lake
hall not be found so intersected. then following the said bank until it
shall arrive at that point of the said bank which shall be nearest to the
north-western angle of the said Province of Pennsylvania, and thenoe by
a right line to the said north-western angle of the said Province, and
hence along the western boundary of the said Province until it strikes
he River Ohio, and along the bank of the said river westward to the
banks of thé Mississippi, and northward along the eastern bank of the
aid river to the a suthern boundary ot the territory granted to the
Merchant Adventarers of England trading to Hudson'sBay; and also all
uch territories, islands and countries which have, since the tenth day of
February, one thousand seven hundred and sixty-three, been made part
of the Government of Newfoundland as aforesaid, together with all the
ights, aembers and appurtenances whatsoever thereunto belonging."

The next was the commission of 18th Sept., 1777, to Sir
Frederick ILaldimand, and it is .precisely the same as the
ast. It 1 quite evident that, taking these commissions by
themselves, and supposing them to be an expression of the
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