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*McMIJLLEN v. WETLAUFER.

Malicious Prosecutîon-Reasona bic and Probable Cause-Advice
of Co unel-Aepproval of Crown Ai lorney-Malice-Finding
of Jury-Dsmissal of Action-Costs.

An action for malielous prosecution, tried before MIDDLETON,

J., and a jury, at Toronto.
The plaintiff was arrcsted at the instance of the defendant

upon informations for forgery and perjury, and was tried and
aequitted.

The action was tried before MIDDLETON, J., and a jury at
Toronto.

Hl. H. Dewart, K.C., and R. T. Harding, for the plaintiff.
T. N. Phelan, for the defendant.

MIDDLFTON, J. :-1 reserved my judgment upon the question
of reasonable and probable cause, and allowed the case in the
ineattie to go to the jury for the purpose of determining the
rcspoiisibility of the defendant for the prosecutioTi, the question
of malice, and to have the damages assessed. (There was no
question as to the resuit of thc prosecution.) The jury lias found
for the plaintiff, with $4,O0O damages; and 1 must, therefore,
determuine the question reserved....

[The learned Judgc then set out the faets and circumstancesf
of the case; the prosecution having arisen from certain letters
.1llcged to have been written by the plaintiff, the authorship of
which he dcnied on oath in a civil action, niavis v. Wetlaufer.1

The jury .. . wcrc well warranted i flnding that actual
malice existed. The objct of the arrcst of the plaintiff was, no0
douibt, to) influence the eondluet of an action for conspiracy, which
was theni about to corne on for trial, and in which it was known
thait Meuln(the present plaintiff) would be a witncss.

The existence of malice does not warrant a finding of the
lmick of reasonable and probable cause; but where malice exists a

careful scrutiny of the circuinstances is rendered neeessary, as
the lack of good faith removes any presumption that miglit other-
wise exist in favour of the defendant.

Before the information was laid, two experts had given an
lunqualificd opinion that the samne hand which had written a
certain subpoena had written the letters. MeMullen had ad-

'To be reported in the Ontario Law Re1ports.


