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it mnust be borne iniind that the respondents are givea
the riglit to, retain possession ani to proceed with the cn
struction of their railway. If these proceedings are to !',e
treated as nugatory, what are the appellants' rights? They
have agreed that the compensation is to bie deteriuined by
three valuers, who have xiow disagreed. Does this faihire
to aiscertain the amnount render the agreement void? If -it
doesý, thien tlie arbitration clauses apply, or the Court itseif
has juirisdietion ; and in either event a majority of thie tribunal
will bie aile to decide the question.

The question asked by Lord Kenyon, C.J., in Witk1«fpI
v. Garthern (1795), 6 T. R. 388, may well be repeated in thls
case; " If thcy cannot ail agree in such a case, how is it to b.
decided? 1

The cases cited (Io not help very mueh. Thiirk-cll v,
Sfrachani (1848), 4 11. C. IL. 136, (Iccides that whiere a refer-
eiwc is inad(e to three persons and there M'85 a covenant ý,f
abide byv their award or that of a xnajority of them the word
.. arbîtraitorsý"> would, in dealing with their powers, be coa-
struied als 11(incldng a majority. In Re Kernp & Ilewderson

(83,10 Gr. 54, the decîsioi was finally put uponýi thoe
fact that; thef arbitrators had not decided ail that was referred
to, thein. 'l'le Point of importance here wvas not necessary
to be decidled, and while the opinion of Esten, Y&C., w-ould
seemi to be advierse te, the appellants' contention, it indicato,
at ai ement, that the meaning of the -whole document
gove-rns. The agrmeent here is sui generis, and I can fixid

nothng xpreslyin point.
I tillk the apipeal, should be allowed and the judigment
shul e set alsidle. Ini vjew of the statement of thelerd

tril Judlige thaýt hlis., gmnws for the reasons hie IeS, 1il
efet ion-suit and that the respondents were not calle 1

on for their ovidienue, thic case should go back for trial willh
al(u delaratt ien 1 th1a t the1 agreenent between the parties p rç)vid'
f'or at valuaition b) the valuers named therein or a nlaij ority
of themTl, an11d expresses the true agreement hetween the parties',
and thant io case for the reformation thereof was mnade out.
Thie resp)ondents should pay the coists of the appeal and of thie
formler trial.

Ilox. Siu Wm. MEREDiTH, C.J.O., HoN. Mn1. JUSTICE
MACLAREN, and lION. MIt. JUSTICE MAGEE :-We agree.
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