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the. purpouê of bringing the point in difference
upfor judiciai enquiry ; but, in enaoting that
tioriginal road allovance shall be opened,

although desoribing that road by metes and
bounds, I do flot oece that the applioant can b.
prejudiced, for la any litigation arising upon the.
point, it would, I apprehiend, in much a case, b.
Aecessary to establish thst the metes and bounds
auumed to b. are In fact the trias limita of the
original allowance. The first clause of the by-
law wiii have, therefire, to b. quashed, which
viii be effected by ezpunging ail between the
words Iltownship.of Caradoc." in the first enaet-
ing clause, and the words -- that the said aide
road," ln the second.

Judgment accordingly.

COMMON LAW CHAMBERS.

JANusosr AND CAROLL v.KER
GALLUCT v. KiURD.

Re!e'et-Msignee in inselvency-Con. Stat. U. C. cap. 29,
gee. S-Iaolv.,ni Act, 1869, sec. 50.

Good!ý are repleviable out of the bands of a guardian in
tnsolvency, notwithstanding Con. Stat. LT. C. cap, 29,sec. 2.
rChambers, Feb. 8, l872.-Afr. DaUon and Gwynne, J.]
J. H. Macdonald for Jameson and Carroll, sud
Clarke for Galley, moved betore Mr. Dalton

for orders te replevy certain bricks which
had been seized by the Sheriff of the County
of York, under an attachment in insolvency
againat one Mnran, and handed over by the
sheriff to Mr. Kerr, an officiai assignes, as
guardian. The applicante claimed these bricks
as their property, having purohased them froin
Moran.

Mr. Dalton refused to grant orders for write
Of rePlevin on the ground that section 2 of the
Repievin Aot preoluded replevin under such nir-
cumstauces. From this deelsion the applicants
appeaied té a judge. The matter vas then
srgued before Mr. Justice Ovynne, who, revers-
ing the deoision of Mr. Dalton, ordered write of
replevin te issue. The furtber facto of the case
appear in the foliowingjudgment cf

gwyNDEi,J.-Tb.ise were two summonses by way

cL apeal fromn two orders made by Mr. Dalton in
these cases, vhereby. he discbsrged two several
summonses asking for writs cf replevin te issue
in thesfe suite, and refuaed te grant the Write cf
replevin upon the ground that the gooda sought
te be repleied were in the cumtody ef Mr. Kerr,
gu officiai assgne., se guardian, under a de-
livery te him, by the sherlif, cf the goods in
question, seized under a vrit cf attachment
iusued troim the County Court in conipuls .ory
liquidation against ene Moran, an insoiveut.

The evideuce offered uponi affidavits by the
applicauts is streng te show, aud conclusive. if
nlot contradlcted, that the goode in question,
namely divers kilus cf bricks, ver, the property
rèspectively cf the applicants. No affidavits
are offered iu opposition te the titie set up by
them; it enay be that Mr. Kerr, beiug officiai
amigne., eau admit nothiug. The case, there-
fore, stands thus: that the evidence qJ titie

offered by the applicants, although net admitted,
is net deuied ; the property seized la shovu te
b. cf that nature that, haviug regard te the
business cf the respeotive appieants, nameiy
that cf builders, they may b. expoued te very
serions injury if the preperty should net b.
restor.d te them, whioh any dameges which
they might recover in actions cf trespass would
neot reimburse th.m, for, and Mr. Dalton, I amn
informed by'himeif, felt this se strongly that
hie would have granted the write vithout hesita-
tien, if hie had net considered himsîf fettered
hy the language cf the second section cf the
Replevin Act, Consolidated Statute UT. C. eh. 29.

By that section it iâ provided that "cthe pro-
vidions herein eontsined shall net suthorize the
replevying of or tnking out cf the custody of
any sheriff or other officer any personai property
seized by him, under auy proces. issued eut cf
any court cf record for Upper Canada." The
section ls consolidated fromn 18 Viet ch. 118. la
order te put a correct construction upen this
section, it viii b. necessry te consider vhat
was the law before the paeeiug ot the Act frorn
which this section is taken, for the purpose cf
consolidation, and whst vas the elbject cf the
Act.

Although it vas heid in Englsnd in the cases
collected and cited in Harling v. Mayville, 21
C. P. 499, that replevin lay for any wrongfui
lalcing cf property trom the possession cf the
truc ovner, stili it neyer lay where the taking
vue in executien under a jndgment cf a superier
court, and the reason ie given by Parke, B., lu
George v. Cht"mbers, 1i M. & W. 160, eiting
Chief Ba>-on Giibert's treatise on Replevin, p.
188, as hie suthcrity, vbere itlai said, " If a
superidr court avard an execution, it seems that
ne replevin lies for géode' taken by the sheriff
by virtue cf the executien ; and if any person
shall pretend te take eut a replevin and ezecute
it, the court cf justice wouid commit hlm for
contempt of their juriadiction, because by every
executien the géode are in the custody cf the
Iaw, aud the law ought te guard them, anci ii
would b. troubling t/te exicution awarded, if t/t#
party upon w/tom t/he money socs Cc bd ievid
s/teuldfetc/t bac/c t/t. good. by repievin, aud there-
fore they coustrue such endeavour te b. a cou-
tempt cf their juriadiction, and upon that as-
ceunt commit the offeuder; that is, if a person
sttempt te defeat thec execution cf the court, tii.>
viii treat it as a centempt, sud punish it b>'
attachment cf the aheriff." Iu Rez v. Monk-
houge, 2 Str. 1184, the court granted au attach-
ment against a sberiff for granting a replevin 0f
goods distrained on a conviction for deer steai-
ing, for the reason that the conviction vas ccli-
clusive and ite iegaiity could net be questioned
lu replevin ; and lu Earl Radnor v. Reeve, 2
Bos. & Pal. 891, the court said that it had beeOl
determiued tbat vhen a statute provides that
thejudgmint of commiesieners appoiuted therè-
by shahl be fluai, their decision ie conlusiléé
aud canuot be questiened in an>' collateral va>';
and se net lu replevin.

In Pritchardv. Steplunt, 6 T. R. 69.2, viier
géode taken under a warrant cf distrese granted
by commissioners cf severs vers repievied, a&0
the proceedinga lu replevin moved into t»i
Kings Bench, the court refused te quash liii
preceedinge, ieaviug it te the defendant lu rO-
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